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OF THE 

COMMENTARIES OF SIR W. BLJCKSTONE 

FROM SOME STRICTURES 

CONTAINED IH 

Remarks on the Commentaries of Sir JF. Black- 
itont^ by J. Sedgwick^ Esq. Barrister at Law. 

BY A CORRESPONDENT .♦ 



IN the first chapter of his ' Remarks on the Commentaries 
of Sir W.BIackstone/ Mr. Sedgwick has questioned the 
accuracyofmanyof the observations contained in the second 
section of the introduction to those commentaries^ in which 
the matter discussed by the learned commentator is '' the 
nature of laws in general ;" and the first of those obser- 
vations relates to the law of nature. Mr. Sedgwick, bow- 
ever, before he criticises Sir W. Blackstone's remarks on 
that law, takes an exception to some of those which have 
fallen from the Baron Montesquieu upon a subject which 
hath been discussed by him under a similar title ; although 
itdoesnot appear that the remarks of the latter writer, 
whether sound or fallacious, have even the slightest con- 
nexion with, or do in any shape affect, the arguments of 
the learned commentator, indeed it will be seen, that not* 
withstanding both Montesquieu and Blackstone do profess 
to treat of the law of nature, yet, contrary to what the 
author of the ' Remarks' supposes^ they are, in fact, speak- 
ing of very different things; for the former is speaking 
physically, and by the Jaw of nature means the laws 
of bur frame and being; whilst the latter is speaking 
morally, and by the same expression means the moral 
precepts which we are to discover by the aid of our rea- 
son, and which, as moral creatures, it behoves us to ob'- 
serve. 

« See Law Journal for 1805« |>. 255. 
^O. 3PXXV, W. S [ B ] 



it A Findieatlon of 

Montesqaiea is represepted by Mr. Sedgwick* to hava 
said^ '^ prior to a//Iaws^ ^re those pf nature.; so called be* 
f^ cause they derive their force entirely from our frame 
^' and beiog. In prder to bi^ve a perfect knowledge of 
f^ these laws, we must consider mat) before the establish^ 
*^ ment pf society ; the Uws received in such a state would 
'^bfe those ofnature/'t But this is not a faithful quo^ 
Ration ; fpr instead of ^prioi: to all]vLWs,' Montesquiea 
Wrote '^ aptecedent to the above^mcfUioned laws/* To 
Jiave said, 'that the laws of pature were prior to all laws 
would have been absiird, for the expression would have 
iimounted to tbis-rtbat those laws were prior to themv 
selves ! This pew modelling pf tbi? passage by Mr, 
Sedgwick is, however, objepteq to, not merely because it 
j^hereby becomes devoid of meaning, but for the reason 
^hat yfnejfk it is considered in its genuine state, we are 
enabled to ascertain with precision what import it oogbt 
(o havfs attached to it* 

The laws of nature a)?e said by Montesquieu to be 
'' antecedept to the above mentionfsd la>vs/* What tbei| 
are the laws which he ba^so mepiioped above? If the 
reader viU look at the conclusiqp of that cbftpt^r i^ ^9 
^pirit.of Liavirswhic))immj&diAMy precede^the above men? 
fioned quptation* he lyiU fiad (bat the laws referred to are 
jthe laws of religipiij the laws of morality, apfi political 
^nd civil Uws : tben, as the lawfi of morality, apdpolil;ic4 
find civil laws, are pf tho number pf tbos^ to which thf 
laws of nature are antecedent, it is indisputablei that 
Mpntjesquieu dpes .not mean uiuler the expression lawa 
|>f nature, to include either those law9 Fhich ought to 
^egttl^te our cpndt^pt as moral creature^, or those poll- 
Ijctll an|i pivil ]i)^ws which confine us to our duties to- 
firards our feliow«c|ti2ens» If any doubt remains, it will be 
removed by examining the quality of those laws of which 
the law of nature is $aid by Montesquieu to be composed. 
The first law of natore virou}d be peace; tbie second law of 
nature would pTom{>t man ^o seek for nourij^hmpot j the 
natural inclination the s|sxe$ have for p^ch^ pther would 
form a third law \ ^pd a fourth law of :^ature rasuUs from 
the desire of living in society^ JSow here we bave not 



f Rem. p. 1. t Spirit of (.aws, b. 1; c. 2. 
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one syllable of moral obligation.; but the whole is evi- 
dently meant to apply to man as a physical b«4ng. But^ 
notwithstanding such is the evident meaning of the above 
passage in the bpirit of Laws^ Mr. Sedgwick* makes the 
ibllowrag comments upon it: < Is it not obvious that the 
'reception of laws, of whatever kind, supposes the esta- 
' blishment of society V The answer to wnich is, that as 
the laws spoken of by Montesquieu are those laws which 
concern us as physical beings only, and are coeval with 
our existence^ it is not only not obvious that their receptioa 
supposes the establishment of society, but it is perfectly 
clear that they existed previously to any such edtablish-^ 
jnent, and before the existence of laws political and civil. 
He observes also,t ' If it is intended to affirm, that 
' those motives, which should be observed to determine 
' the actions of itinerant and. solitary savages, would b^ 
' the laws of nature, the assertion is inadmissible. The 
' speculative moralist would be little aided in his inquiry 
' into the originary principlesof those laws, by ranging the 
' waste and becoming a spy on the conduct and economy 
' of brutes ; and men in their uncivilized condition are all 
^ but quadrupeds. As well might we expect to acquire an 

* adequate conception of the power and attributes of the 

* great Sovereign and Father of the universe by exploring 

* the systems of superstition that prevail in tne darkest 
' corners of the earth, as to trace out the elementary prin* 
' ciples of ethics in the pursuits of barbarians, acting 
' from the caprice of the moment guided by their appe« 
^ tites, and governed by theirpassions.* Now, for the reasons 
already advanetd, it is plam that Montesquieu is totally 
misunderstood by Mr. Sedgwick, who supposes him to be 
treating of ethics or the laws of morality; but although 
there is nothing even offered against the true signification 
of the passage in question, there is one observation which 
must not be suffered to pass uncontradicted* To assert 
of ancivilized man, that he is all but a quadruped is 
a Ubel on human nature. Were the patriarchs who 
in the primitive ages lived out of a state of civil society^ 
distinguished from a horse or an ass only by their being 
bipeds? In no part of the known world is man in a stat^ 
lo degraded as to be justly considered a mere brute; 

* Ren. p. 2. t I^<1« 



4 A Findication of 

for he is endued with the faculty of acquiring knotr* 
ledge, which a brute is not. In a barbarous condition 
man is not seen in a state of nature, but in a state of 
degradation. 

Mr. Sedgwick then proceeds to criticise the observa* 
tions of Sir William Blackstone upon the law of nature, 
and having quoted the following passage, ^* As man de- 
'' pends upon his Maker for every tbin^, it is necessary 
" that he should in all points conform to nis Maker's will; 
" this will is called the law of nature/'* — asks, * what 
' conclusive evidence, what explicit manifestation have 
^ we of this law ? From what source are we to derive our 
' knowledge of the rules it hasi prescribed i Are they to 
' be found in the axioms and apothegms delivered by 
* the prudent and digested by the wise ? Do they take rise 
' in the arbitrary transactions of mankind ?'f And to all 
these questions, be makes the learned commentator answer 
in the negative, by extracting the following passage from 
a future page of the Commentaries, that ^' they were 
'' founded in those relations of justice, that existed in the 
*' nature of thines antecedently to any positive precept.** 
This indeed would have been a vague and unsatisfactory 
answer had it been given with a view to the manifesta- 
tion of the law of nature, which it was not, as will be pre- 
sently seen. It is extraordinary that that passage should 
be adduced, when in the very one next succeeding, Sir W. 
Blackstone expressly says4 with respect to the law of na- 
ture, that the laws which the Creator hath prescribed to 
his creature man, '' are the eternal immutable laws of 
'' good and evil, to which the Creator himself in all his 
'•dispensations conforms; and which he has enabled hu« 
'' man reason to discover as far as they are necessary for 
'' the conduct of human actions." The learned commen- 
tator^s observations then are not of that empty nature 
which the author of the ' Remarks' would represent ; 
for, we collect from them, that it is by the due exertion 
of right reason, aided bydivinerevelalion,§ that we are to 
derive our knowledge of the rules prescribed ; and to ob- 
tain conclasive evidence and an explicit manifestatfon 
of this la^ N^y, Sir W. Blackstone has even enume- 
^ — ■» — ~- - - - - • ■ . ^ 

* Com. v. 1. p. 39. J Com. v. l,p. 40. 

^ Rem. p. 2. | Ibid. 41, 42. 
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rated tlie three general principles of itj that we should 
live honestly^ should hurt nohody^ and should render to 
every one bis due — principles so comprehensive that the 
whole doctrine of law was, in the opinion of Justiniim^ 
reducible to them. It certainly is a mode of disputation, 
not entitled to much commendation for its candour, 
which thus conceals from the reader what was really ad* 
vanced for the purpose of pointing out in what the law 
of nature consisted ; and, at the same time, condemns as 
unsatisfactory in \hat respect, observations which never 
had any such object in view. 

It is in order to vindicate the wisdom of the Creator, 
that Sir W. Blackstone says, '* he has laid down only 
*' such laws as were founded in those relationsof justice that 
" existed antecedent to any positive precept. In reply 
to this passage, Mr. Sedgwick contends,* that ' laws coula 
'not exist antecedently to any positive precept;' and 
that they * could not precede in existence the agent 
' whose actions they were expressly intended to controuL* 
All of which may be conceded to him without shaking 
the s^qcuracy of Sir W. Blackstone's observation ; for 
the learned commentator does not mean that the laws 
existed antecedently to any positive precept, but that th« 
relations of justice did so exist, and that the laws were 
founded in, and are consistent with those relations ; the 
words *' that existed" referring to the existence not of 
the laws, but of the relations of justice. But the writer 
does not stop here ; for he appeals to deny that the rela- 
tions of justice could have existed before any positive 
precept, or before the appearance of injustice amongst men. 
' With respect to the pre-existing relations of justice,' he 
observes,t ' it may be remarked, that it is not until the ap- 
' pearance of injustice, that the idea of justice is impressed 
' upon the mind. In the commerce of fallible beings with 
' each other, those who suffer wrong, connecting and com- 
'paring the consequences of an opposite conduct, gain tbe 
^correlative perception of right/ But this is nothing 
like argument to prove that the selations of justice were 
not pre-existins. That gentleman himself must surely 
admit, that betore any unjust or wrongful action had ap- 
peared in the world, there was uposiibility of its appearing ; 
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mnd looking to that possibility, wc should hav'e thotight 
and said, if such an action takes place it will be unjust 
and wrong, it seems then, that we might have had an 
idea of justice, before the actual appearance of injustice ; 
or if our minds might not have possessed such an idea^ 
it is at least clear, that tlie relations of justice must have 
existed ; for as to the ideas being impressed upon our 
minds, it goes to our perception of the thing, not to the 
thing itself. " Before laws were made," says Montes- 
ijuieo, '' there were relations of possible ]Msi\ct, To say 
*^ that there is nothing just or unjust, but what, is com- 
*' manded or forbidden by positive laws, is the same as say- 
^' ing, that before the describing of a circle all the radii 
•* were not equal. We must therefore acknowledgo 
^ RELAlrioKS OF JUSTICE^ antecedent to the positive lazes 

* by which they are established."* 

Had the discovery of the first principles of the law of na- 
ture depended upon the due exertion of right reason only, 
mankiiid would, according to Sir William Blackstone, 
bave wanted some inducement to have quickened 
their inquiries, aud the greater part of the world would 
have rested content in mental indolence; but a sufficient 
inducelbent waa supplied, for, '^ The great Creator 
has/' says the learnea commentator,*)- " intimately cda- 
*' nected and inseparably interwoven the laws t)f eternal 
''justice with the happiness of each individual; and in 
*' consequence of that mutual connexion of justice 
*' and human fehcity, he has reduced the rule of obe- 
** dience to this one paternal precept, 'that man should 

* jMirsue bis own true and substantial happiness;' stilly 
*' however, he adds, it is necessary to have recourse to 
'' reason to discover what the law of nature directs in 
<* every circumstai^ce of life, by considering what method 
" will tend the most effectually to om* own substantial 
** happiness.'* So that 'm ascertaining what will conduce 
to our real and permanent telicky or substantial hap^ 
piness, we at the same time discover what the law of 
nature or the rule of right, in ^tbat particular enjoins ; 
and ars stiquilated and encouraged to make sucii disco- 
very^ not simply that we may know what the law of na^ 
ture directs, but that by following it we may obtain felicity 
eternal. 

* Sp, of Law3| b. 1, c, 1. t Com. v. 1, p. 40, 41. 
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Having taken this general view of Blackstone's observa* 
tions upon this subject^ it becomes necessary^ in the next 
place^ to take notice of the objections which have beea 
made by the author of the ' Remarks' to the following pas- 
cage, which forms a part of those observations. ** Infinite 
'^ goodness has been pleased so to contrive the constitu*- 
'' tion and frame of humanity that we should want no 
'* other proaipter to inquire after and pursue the rule of 
^^ right, but only our own se(f* love, that universal prin- 
'' ciple of action."* Those objections are, thatt * It is the 
' essence of a rule ofrightto be constant and determinate: 
^ but were the rule to depend for its discovery, or obscrv- 
' ance,onthe insinuations of self love, its character would 
^ be destroyed ; the ends to be pursued, and the mode of 
' pursuing them, would be as multiform and oppo^teas the 
^ disposition, tastes, and appetencies of individual mea.' 
Now it seems to me that the learned commentator faaCh 
been strangely misunderstood; for it is not meant that 
mankind by following the dictates of self love in the gratif- 
ications of their several tastes and appetencies, would at 
(the same time pursue the rule of right ; for assuredly the 
insinuations of self love, tmd the injunctions of the rule of 
right, would often be in opposition to each other; but his 
meaning obviously is, when (as it ought always to be) the 
context is considered, that as by conforming to the rule 
of right we shall obtain substantial happine5s,weare there- 
fore prompted to inquire into and pursue that rule by our 
own self love ; and having substantial happiness in view, 
it will not, it is believed, be disputed, that if many indi« 
yiduals, however opposite their dispositions, tastes, and ap- 
petencies may be, are pursuing that line of conduct which 
will qualify them for substantial happiness, they will at 
the same time be pursuing the 'rule of right. The rule of 
right ther<efore may remain constant and determinate, an4 
its character not be destroyed, although mankirnl in gene- 
ral may conform to it from the principles of self love. 

Mr. S. continues to observe,;]: that * admitting that tfak 
^ precious principle will induce the observance of thisrolei^ 
^ does It lead to the discovery of it ? Either the sugges- 
* tions of self love and the rule of right must be identical, 

* Com. v. I, p. 40. f Rem« p. 4* 
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' or we need some other ^uide to conduct our inquiries, 
' and must seek out some higher authority to instruct and 

* controul our will.' The answer to these remarks has been, 
in part at least, anticipated by some preceding observa- 
tions; but we will/ notwithstanding/ briefly observe in this 
place, that the whole tenour of the learned commentator's 
argument is, that self love constitutes the stimulus which 
is to prompt us as well to institute an inquiry what the 
rule of right prescribes, as to pursue that rule when dis- 
covered ; that, not our self love, but our reason is to be the 
guide to conduct us in making that inquiry; and that Mis 
has been graciously made the object of it. * What 
method will tend the most efTectually to our own ^'sub* 
stantial happiness?" For in ascertaining and pursuing; 
that line of conduct which most effectually tends to our 
permanent felicity, we at the same time ascertain and 
pursue the rule of right, and act in conformity to the dic-» 
tates of the law of nature, by reason that the laws of eter- 
nal justice and the happiness of each individual are insepa- 
xabfy interwoven. It is not, however, the opinion of Sir 
William Blackstone that the discovery of what is likely 
to conduce to our substantial happiness would have been at- 
tainable by our reason alone in its present degenerate state 
M'ithout the help of revelation, as we shall have occasion 
to remark in a future page* 

But it is denied that self-love is the universal principle 
of action. * To suppose,' says lil r. Sedgwick, * self love to be 

* the universal principle of action, is to suppose it equally 

* predominant over all minds, which it is not : if it were, 
' the merit even of our best actions would be destroyed by 

* the meanness of their motive; the praise of magnani- 
' mity, the glory of liberal and disinterested proceedingj 

* would be lost.^ Here then we are not favored with any 
thing like^ reasoning against the position itself, but it is 
merely affirmed that a particular consequence will result^ 
supposing it to be correct; that is, that the merit of our 
best actions would ip that case be lost. It is a very com- 
mon thing for visionary writers, whose opinions of the 
nature of man are founded merely upon the dogmatism of 
certain theorists, unassisted by actual observation of his 
real character, to speak of disinterested motives and disinter^ 
ested proceedings. It is one of the fine spun, but unsubstan- 
tial speculations of the closet. Man is invariably incited tV> 
^tion by some impelling motiyCj and feels ap interest ia 
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the accomplishment of whatever is the object of that mo-^ 
tive. Without being in dome way or other interested, he 
remains in a state of inactivity. No very deep penetration 
into human nature^ nor acute discernment with respect 
to the motives of mankind, is required to discover, that it 
h the circumstance of their own happiness being concern- 
ed that stimulates individuals upon every occasion ; and 
consequently, that self love is the universal principle of 
action, wliether it seeks its gratification in the mental 
satisfaction arising from the performance of good oftiees 
towards others, or in the gross indulgence of our sensual 
appetites and passions. But although the principle of self 
love is concerned in every action, it surely does not follow 
that all actions are in point of merit or worthlessness the 
same. It does not follow that ' the merit of our bestac« 
' tions would be lost.' On the contrary^ it is contended^ 
that if the-prevalence of the principle were universally Ad- 
mitted, great actions would then, as now, obtain universal 
commendation and applause. The man of transcendent 
desert would not, it is true, be complimented for his absolute 
disinterestedness, but there would not be withheld fronl 
him what would be no less honorable— an admiration of 
that elevation, -that Ktrblimity of soul, which stifling all 
petty feelings, prompts him to look for the gratification 
of his self love in the conviction of his having contribut* 
ed, or zealously endeavoured to contribute, to the honour 
of his country ; and the ameliaration of the condition of 
his fellow creatures. The magnanimity or baseness then 
of any particular action does not depend upon theabsenee 
or presence of the principle of self love, but upon the na- 
ture of the actions themselves in which it seeks its grati- 
ftcaiion. If the probable tendency of those actions willbe 
to benefit others, they would still be deemed noble. If 
confined to the gratification of some worthless passion, 
they would still be considered disgraceful. But Mr. Sedg- 
wick himself afterwards* incautiously concedes all that he 
has here opposed, as well in citing with approbation from 
Diirlamachi, that" what evert/ msLXiAot^s Z2:ith a vieztf of hap* 
♦' piness, and that is the ultimate €nd which he purposes i A 
" a// his actions," as in saying, in another place,f * happi- 
' ness is confessedly the great pursuit of mankind ; it is the 
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^ protpect' of obtaining iti\\vX gives vigour and persistency 

* to all their euterprizes/ Why if happiness be the ulti- 
mate end which every man purposes in all his actions, if 
it be the prospect of obtaining happiness that gives vigour 
to all their enterprises, is it not tantamount to tfafe positi- 
on of Sir William Blackstone^that self love, or the desire of 
being happy, is the universal principle of action \ 

Our author had already told us, remarks Mr. Sedgwick^ 
that — ''As God, when hecreated matter, and endued it with 
*^a principle of mobility, established certain rules for the 
*^ perpetual direction of that motion ; so when he created 
*^ man, and endued him with free will to conduct himself 
^' in all parts of life, he laid dawn certain immutable laws 
^' of human nature, whereby that free will is in some 
'* degree regulated and restrained, and gave him also the 
*' faculty afrtason to discover the purport of those laws/' 
But, says that gentleman,* ' had the make and frame of 

* humanity been from the beginning so contrived that we 

* need no other prompter to inquire aAer, and pursue the 
'rule of right than our own self-love ; in this case, to 

* have laM down the immutable laws of good and evil, and 
' to have bestowed on man the higli and inestimable en- 
' dowment of reason, that we might thence he enabled to 

* discern th^ir utility, and ascertain their design,, would 

* clearly have been superfluous.' Now so far from being 
superfluous would be the faculty of reason, that it wou-jd 
be indispensable ; for it is not meant by Sir William 
Blackston^ that we should be pursuing the rule of right in- 
listeni>ug to every dictate of self love, but that our self 
loveis to urge us to inquire after theruleof right by con- 
sidering what will tend to our substantial happiness and that 
the faculty of reason was given us, as being absolutely re- 
quisite to be resorted to. in order' that we might be ena- 
bled to pursue that inquiry with success.^ 

Mr. Sedgwick continues, * If, on the other hand, those 

* express immutable laws, and the deliberate exertion of 
' j;eason in the application of them, fead to the developc- 
' ment of tbo3e duties which universal justice demands^ 

* then ought the duties thus discovered, and not the teach- 

* iugs of self love, to decide on eur conduct and govern our 
' pursuits.':^ To be sure tbey ought, it is conformable Xo> 
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ibe learned commentator's own idea, wtiich was precisely 
and simply that thedutiesthus discovered ought to govern 
our conduct; that self love is to prompt the inquiry whnt 
Ihose duties are ; and that as soon as it is ascerlatned what 
our duty in any particular circumstance of hte is^ whether 
it is a duty that attaches to us in asocial or other relation 
-—it behoves us to conform to it if we would attain sub- 
stantial happiness. 

In commenting upon the alleged precept, '' that man 
^' should pursue his own true and substantial happiness/' 
it is remarked* that 'real and substantial are relative 
' terms, and infer somewhat that is false and fugitive, 
' which contrariety again implies certain criteria, by which 

* they may be distinguished ; tjiat in reply to that urgent 
' and interesting inquiry. What is happiness? the rational- 
^ ist can do no more than point, like Anaxagoras, with 
' his finger to the heavens,' and that ' after all, as hap- 
' piness is an end, it is essential that the means of attaining 
' it, the duties with the performance of which it is conne^ct- 

* ed, should be previously made known.' Certainly the 
words real and substantial are relative term^^, and no less 
certain is it that those terms are with the utmost propriety 
made use of by Sir VVm. Blackstoue, when alluding to our 
future and permanent felicity in contradistinction to plea- 
•ures fleeting and illusory. With respect to themeans.of 
attaining real and substantial happiness, they consist in 
discharging our duty by obeying the injunctions of the 
divine will ; and although the rationalist may not be able 
to define what happiness is, he would not probably be at 
a loss tp decide whether any particular line of conduct has 
a tendency to promote or lessen our claims to it. He 
would not hesitate to avow that the means of attaining it 
are to act in conformity to the divine commands* How 
far the fallibility of our reason would be an obstacle will 
be very soon considered. 

Mr. Sedgwick proceeds to observe,t that, ' When we. 

* come to apply this command to the practice of life, every- 

* one must be the judge of his own happiness : it followsj. 
^ then, that the value of the rules of duty, and of the im- 
' mutable laws prescribed for his direction, are to be esti-» 
' mated by the degree of happiness which our conformity to 

* ' 1. «. ^-. .1 , ■■ ■» 
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* them may dccasion. But are not/ be asks, ' the distinc* 
^ tions of right and wrong connected wiCh the different ends 
' and pursuits which a regard for our own felicity may 
'dispose us to prefer or reject V The ans'werio which is, 
that if the happiness spoken of by Sir W. Blackstone 
were the transient pleasures of this life, nianicind might 
estimate the .value of the rules of duty, in proportion as their 
observance would contribute to their present gratification; 
but, as that happiness is the pure and permanent felicity of 
a more exalted state, as well as unqualified, the quantum of 
their value cannot be a question. Considering them as 
guides to our true-and substantial happiness, they are above 
all price, in answer to the concluding question,it is to be 
observed, that sqch being the kind of happiness meant, 
the distinctions of rfght and wrong are not merely con-j 
pected with our difiTerent ends and pursuits, but it is essen- 
tial that those ends ^ud pursuits do square with those dis- 
tinctions. 

It is sa'd also,* that ^ this precept, as it here stands, 
^ has this of obliquity in it, that it makes self the sole ob- 
^ ject of every one's concern : and teaches us to prefer 
^ and pursue good, not for its own sake, and in pursu- 
^ ance of the divine command, but because it promises 
'most to our interest, al)d conduces most to our plea-; 
' sure.* Now, so far from the truth is thi& statement, 
that whoever acts upon the spirit of the precept, instead 
of considering what conduces most to his interest and 
pleasures in thi« life^ must often forego them, for, as Mr. 
jSedgwickiiimselfquotes from Dr. Jobnson/in thefol|pwing 

{>assagej " the future is purchased by the present. *' It 
s not possible to secure distant or permanent happiness'* 
(which is the happiness that Sir W. Blackstone speaks 
of,) '^ but by the forbearance ofsome immediate gratifica- 
*' tion.*' To qualify bimselffor permanent happiness eVeryi 
man is required to discharge bis relative and social duties, 
bnt that cannot be done without.consulting the happiness 
of others ; or, to use the language of the Remarks^^ ' there 
^ is a happiness, not out qwu, to be consulted, and ^hich 
' may even demand that our own' (that is, our happiness 
in (his life) 'should be sacrificed/ This precept, there* 
forej^ does not make self the sole object of every one's 
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concern. ' Stlf-denial/ saya this writer* ' iseDU>ineci among 
' the most authoritaUveof christiaaduties. it is obvious^ 
' then, that happiness may be pursued. and ^n^pyed at the 
^ expence of our duty, since it is in the postponement of 
^ the former to the latter, in cases wherein they oppose 
^ each other, that th^ austere and arduous virtve of self- 
^ denial consists.' Certainly, happiness — if by the lerni 
is meant the fleeting pleasures of this life — ^is too often 
pursued and enjoyed at the expence of our duty; bat in 
the pursuit, and in order to the enjoyment, of that true 
and substantial happiness to which the learned commen- 
tator alludes, our duty must be faithfully discharged. 
There is no absurdity in the expression, that self-love 
should urge us to self-denial. 

Some further remarks are then offered, from which is 
deduced the following conclusion: ^ It appears, then, 

* that this^ grand precept, which the law of nature is here 
^ n^ade to assume for its foundation, supposes the doctrine 

* of a future state, together with all the promises and de^ 
' nunctations of scriptural revelation> to be already 
^. communicated ; since it is thence alone that we disco«- 
^ ver in what it is that solid and substantial hapginess 
^ essentially consists, by what means it is to be pursued^ 
' and on what terms to be obtained;'t Now if we were 
not to examine further, so^ne who bave not studied the 
Commentaries might be tempted to infer Sir Wk Black- 
stone's doctrine to be, that our reason in its present state 
would alone have been competent as well to discorer the 
truths which have been revealed to us, as to ascertain 
in what solid aud substantial happiness consists : but the 
sum of his observations is, that reason would, had it con* 
tinued, as it was received, pure from the great Creator, 
have been competent to discover those things, a knowledge 
of which, in Ihe present degraded state of our reason, is 
not obtainable but by the aid of the scriptures: in other 
terms, that scriptural revelation is but a discovery of those 
truths which the due exertion of right and uncorrupted 
reason would have disclosed ; and that direct revelatioil 
i>ecame necessary only becaiise that reason was rendered 
corrupt by the transgression of our first parents. ^^We 
^' are not to conclude," says ihe learned commentator,;^ 
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^ thmt a knowledge of these truths was attainable by rt^mxt, 
^ in its present corrupted state ; since we findj that until 
^thej were revealed they were hid from the wisdom of 
*' ages." So again^ after stating that it is the office of reason 
to discover what the law of nature directs in every ci'rcum- 
sftunce of life, he adds,* " And if our reason were always, 

* as in our Jirst ancestor bffore his transgression, clear and 
*' perfect, unruffled by passion, unclouded by prejudice, 
'' animpaired by disease or intemperance, the task would 
'' be pleasant and easy : we should need no other guide but 
*' this. But every man now finds the contrary iii his own 
*' experience ; that his reason is corrupt, and his under* 
'^standing full of error. This has given manifold occa- 
" sionfor the benign interposition of Divine Providence; 
** which, in compassion to the frailty, the hnperfection, 
'' and the blindnessof human reason, hath been ple:>sed, 
** at sundry times and in divei*s manners to discover and 
'^ enforce its laws by an immediate and direct revela- 
« lion." 

It is, in the next place, asserted, that, * in pursuing the 
' distinction between religion and morality, the learned 
' commentator does not evince his usual perspicuity;' and 
thefoUpwing passages from the Commentaries are given, 
as being confused and inaccurate : *^ The law of nature 
** b^ing coeval with mankind, and dictated by God himseff, 
•' is of course superior in obligation to any other. \ As 
•' the precepts of the revealed law are of the same origi- 
** nal with those of the law of nature, so their intrinsic 
*' obligation is of equal strength and perpetuity ''X * Hav- 
*' Jngthus,' says Mr. Sedgwick,^ * declared them coessen- 
' tial, and of equal authority, as proceeding from the same 

* divine mind, and tendmg in all their consequences 

* to the same rightful end, he concludes with affirm- 
ing,§ that " Undoubtedly, the revealed larois of infi- 
^* nitely more authenticity, than that moral system which 
** is framed by ethical writers, and denominated thenatu^ 
f* rall(im. Because one is the law of nature, expressly de- 
f clared so to be by God himself; the other is only what 
''by the assistance of human reason, we imagine to be 
^ that law. If we could be as certain of the latter as we 
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^' are of the former, both would have an eqtial authority; 
'^ but till theu^ they can never be put in any competition 
'^ together." Now, however confiised the above passages 
may appear when transported to the pages of Mr. Sedgwick, 
the meaning of them, as they stand connected with other 
observations in the Commentaries, is clear and consistent; 
for the learned commentator states,* thaf the precepts 
'' of the revealed law are found upon comparison to be 
'' really a part of the original law of nature, as they tend 
*' in all their consequences to. man's felicity/' It- is evi- 
dent then, that the law of nature and the revealed law are 
equal in point of strength and perpetuity, and that they 
are superior in obligation to all other laws. Ay, say they 
who are disposed to cavil, but notwithstanding that thej 
are said to be equal, one of them is at the same time de- 
clared to be of infinitely greater authenticity than the 
other. There is not, however, any such inconsistency; for 
those laws which are said to be equal, are the revealed 
law and the actual law of nature; but, that, to which the 
revealed law is said to be superior in point of authenticity^ 
cannot be pronounced with certainty to be the law of na- 
ture , for it is, *' that moral systei;n framed by ethical 
writers, add what, by the assistance of human reason, we 
imagine to be that law.^'f Now, considering the fallibi-. 
ty of that reason, it is possible that that system may be 
erroneous ; and may be in oppugnancy to the actual laws 
of nature; consequently the revealed law most be of in- 
finitely more authenticity thaa that svstem which ethical 
writers have denominated the natural law. In truth, it 
seems to me, that the very quotations which the gentle^ 
man has himself made from the Com mental ies> shew, thai 
the meaning of the learned commentator was as above 
represented ; for it is said, '' if we could be as certain of 
'^ the latter as we are of the former ; both would have aa 
** equal authority.'' 

kf it had been so desirable a thing to have taken ex-^ 
ceptions of the above nature, it is rather to be wondered 
at, tliat one so unsubstantial should have been made choice 
of, when there is an observation in the very sentence ex- 
tracted which really does appear to lie open to a little cci- 
licism. The learned commentator says, " If we could 



* BI. Com. V. 1. p. 42* t VM. p*4a 



16 A Vindication ef 

** be ascertairt of the ethical system being the law of na^ 
*' ture as we are that the revealed law is, both would have 
''•an equal authority: but, till then they can never be 
" put in any competition together." To my view, how- 
ever, it seems clear, (although I must at the same time beg 
to be understood as speaking, even upon so trivial a sub- 
ject, with all due deference) that if they can be put in any 
competition at all, it must be *^ till thtn^* viz. whilst it 
remains uncertain whether both the one and the other 
are the law of Gpd or not ; for afterwards, when it is as- 
certained, that they are both the law of God, or one and 
the same thing/ they then surely cannot be put in any 
competition. But the learned commentator's medning 
inay easily be learnt from the context to be this, that the 
revealed law is of an authenticity so vastly superior to 
the system framed by ethical writers, and by them imagin- 
ed to be the law of nature, that the latter eannot be put 
in any competition with the former, and an exception 
so unimportant would not certainly have been taken 
under any other circumstances. 

Sir W. Blackstonehaviugsaid,* thaf ifman weretolive 
^'in a sta^te of nature, 7//2co;2ra€c/e J with other individuals, 
" there would b^ no occasion for any other laws than 
"the law of nature and the law q/* God/* Mr. Sedg- 
wick obscrves,t ' Our author has already affirmed, in ex- 

* press terms, that the law of nature is the will of God. 
' Either then the will of the deity and' his laws must be at 

* variance with each other, or the law of nature and the 

* law of God must be synonymous. But admit for a mo- 
^ ment that these laws are different and distinct systems, 
*]s it not self-evident that both the one and the other 
'would be uselessly imparted toman, existing in che un- 
' social and disconnected condition" above described.' We 
are not compelled to choose between the alternative which 
is above offered to us, for accurately speaking, the law 
of nature and the law of God are neither synonymous, 
nor at .variance with each other. There is no question as 
to the reallsLW of nature and the law of God, being both 
from God; an3 that the law of Gpd or revelation is a 
part, and only a part, of the real law of nature. They there- 
fore cannot be at variance, nor are they synonymous. 



* BLCom. V. 1, p. 43. + Rem. p. 12. 



6lackstorie*8 Commeninrits. I7 

If the learned commentatof had even meant' the real law 
of nature ther&fore^ the expression might have been de«-. 
fended. But it is contended that he ought not to be 
understood to speak of the real law of nature ; for beyon^ 
so much as hath been actually revealed to us, we can be 
upon no certainty that the law of nature is in fact what 
our reason lead^ us io suppose it to be. What he means 
by the law of nature differs from the law of God in thig 
lespect — the precepts of the law of God or of revelation 
have been expressly discovered to man by God himself: 
vrhereas what we denominate the laws of nature have not 
the sanction, of positive revelation; but are merely the sor- 
gestions of our own fallible reason ; and which noLj be 
either the law of nature or not as our reason happens to 
he sound or fallacious. This material distinction in point 
of authenticity, it has been the learned commentator'« 
object to n^abe throughout the whole discussion ; and it 
was therefore judicious in him to preserve it in the above 
passage, rather than to permit his reader to lose sight of 
it hv including both underone general expression. Had 
thelearned commentator used the same expression as he 
had done in the preceding page, and instead of the law of 
nature and the law of Grod, had said the, law of nature and 
the law of i'evelation, even hypercriticism itself would 
not have found in it any thing to carp at. With respect 
to the question, whether ' both the one and the other 
law would not have been uselessly imparted to man exi^t* 
iag in the unsocial and unconnected condition above de- 
scribed,' it IS answered, that even in such a atate the pre- 
cept not to molest another in the enjoyment of hisnatu* 
ral rights might not be altogetheir useless. Would the 
command — ^Ttiou shalt not kill, be uselessly imparted ; 
and its observance or non-observahce a matter of indiffe- 
rence ! Certainly, in an uncivilizfed condition man would 
have no scope for the performance of civil dutie* ; but 
still there would be natural duties for hin^ taobserve not- 
withstanding that there might be no civil intercourse. It 
surely can need no argument to manifest the truth of this. 
Mr. Sedgwick then proceeds to give another passaM 
from the Commentaries :* " But man was formed wt 
'' aociety ; and, as is demonstrated by writers on this fuI^^ 
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^ject is neither capable of living alone nor indeed liM 
^ the courage to do it/' and follows it up \tith the follow- 
ing criticisms.* 'If man was formed for Hociety^ the 
social state must be the legitimate and genuine state of 
^ his nature. The learned writer's propositions, therefore, 

* contradict each other; he first describes that as the state 
' of nature in which man, isolated and solitary, lives un« 
' connected with other individuals ; but be presentfy tells 
' us, that man was formed for society, and is incapable 
' of living alone, liow then can man be said, consist- 
' ently, to be in a state of nature, when in a slate for 

* which nature did not design him, to which avowedly he 
' is not adapted, and in which he cannot live/ Now it 
never was the learned commentator's opinioif that man 
was designed by nature to live in an isolated state, for 
be will be found to say in express terms in a future page, 
that '^ he does not believe that there ever was a time 
*' when there was no such t^iug as society either natural 
" or civil, and that the notion of an actually tjtuting un- 
** connected state of nature, is too wild to be seriously 
^^ admitted/' In saying *' if man were to live in a slate of 
*^ natureunconnected with other individuals," the learned 
commentator was supposing a case— was contemplating 
not an actually existing but an imaginary state — was pre* 
turning that pian continued in one state, although formed 

for another. No other supposition can in reason be en- 
tertained when, jt is observed that immediately after be 
atids,-^**' But man was formed for society, and is in- 
•' capable of living alone." But then it will perhaps be 
said, it is plainly to be inferred from the expression to 
have been the learned commentator's opinion, that in an 
isolated state, man is in that very state in which be 
was by iiature destined^ to live; bm that is not a neces* 
ftary impUcation, for, in the first place, had the words' state 
of nature,' fairly implied or had they been thought by him 
to imply so much, the additional words ' unconnected 

* with other individuals/ would have been superfluous ; and 
secondly, a state of nature may signify, (and, as used in 
the above sentence, can have no otner signification than), 
that state in which he came from the hand of nature> that 
U, a creature formed for society ; but it is one thing to be^ 
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formed for or M^ilh a disposition towards any pnrticular 
state ; and another and very different tiling actnally to be 
in that state. Man, then may correctly be said to be in 
a state of natnre when he remains in the stale in which 
nature left him, tliat is, inclined to the social state, but aa 
yet not actnally entered into it. Tc» conclude, nature 
jmplanted in him motives for associating with others of 
his kind; but she did not form a creature actually civi- 
lized. But Mr. Sedgwick ; to make any thing of his ar-* 
gumrnt, must contend, that because man was formed /or 
society, an existence in a stale of society must at all events 
be intended by the expression * a state of nature :* it fol- 
lows, then, that the expression that " man is in a state of 
" nature when unconnected with other individuals,'* and 
'' that he was formedy^r society," may stand well enough 
together: for the former of those expressions does not in- 
volve any such consequence as that the state thereby al- 
luded to is that ' genuine and legitimate' state in which 
be was intended by nature to continue to live and move. 
Mr. Sedgwick, after a few remarks on some passages in 
the Spirit of Laws, which will presently be taken notice o\\ 
asseris* that ' conformably with the hypothesis of Mon- 
' tesquieu. Sir William Qlackstone, proceeding to inquire 
' concerning the nature and origin of society and civil go« 
M'ernment, informs us thaf the on(y true and natural 
'* foundation of society is the wants and iYic fears of indi- 
^ viduals :"t But it is certain that the meaning of Mon- 
tesquieu hath been much mistaken. It is true, that in the 
chapter referred toj; he speaks oPthe wants and fears of 
men, but not with the view of showing that they are the 
only true and .natural foundation of society. He will be 
found to be speaking of those laws which derive their force 
entirely from our frame and existence; and not of any mo- 
tives or inducements which are supposed to have sprung up 
upon a perception of our aecessities.. What does he say 
respecting our wants ? That they stimulate man to enter 
into society ? No : but that they would prompt him to seek 
for nourisliment. What of our fears ? That the impressioix 
of feat would induce him to associate with the object that 
inspires it ? No : on the contrary that be would shun that 
object " Fear," *iys he,§ *' would induce mem to shun on^ 
■' ~ ' ■■ .... 
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^' anoiber; bul tbe marks of ibis fear being reciprocal, 
^' would soon engage them to associate/* Montesquieu, 
howeyer, is not to be understood to mean, that this reci* 
ppocation of the marks of fear constitutes the chief induce- 
ment towards association. They must be taken ratber prir 
Tatively than positively^ ratber as the removal of aa obstacle 
in the way of an association to which men are natu- 
rally inclined —than as an original motive to such asso- 
ciation; for he. considers man as formed to live in socie- 
ty, and by the laws of their frame and being to have an 
inclination for the social state. Nay, he concludes that 
one of the laws of nature results from the desire of living 
in society. 

Having attempted to shew that Montesquieu did not, 
in speaking of die wants and fears of individuals, 
mean to attribute to them the origin of society and civil 
government, it will, in tbe next place, be contended, that 
la no 4)art of the Commentaries is it said, norfrom.any 
part can it be inferred to have been Sir William Black- 
stone's opinion, that society had its origin in the wants and 
fears of individuals : nor indeed that the wants and fears of 
individuals are the foundation and cement of civil society 
in the sense which tbe Author of the ' Remarks' attaches 
to those words ' wants and fears.* With respect to so- 
ciety hailing originated in those wants and fears— so very 
different was the opinion of the learned commentator, that 
he express^ says* that *^ single families formed the first 
'' ttalural society, among themselves ; which, every day 
^'extending its limits, laid the first, thoueh imperfect 
*^ rudiments of civil or political society." indeed he ac- 
tually avows his disbelief in tbe very next sentence to that 
whicn Mr. Sedgwick has quoted, that '^ through a sense 
^ of their wants and weaknesses individuals met togetberji 
^' and entered into an original contract." That gentleman^ 
therefore bad no grQanas to infer that in Sir William 
Blackstone's opinion society originated in the wants and 
|ea^ of iudi viduaU; nor was hie justified in declaringi^a sub^ 
sequent remark of the learned commentator, that ^' socii- 
^ ety bad not its formal beginning from any convention of 
^' individuals actuated by their wants and their fears" tQ be 
an ^ abandonment of bis postulate. This last passage 
ionght ratber to have pointed out to tbe writer tbe error 
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into whieh he bad fallen in misapprehending the fiignifi« 
<:9tion of the preceding observution^ in the CommenU* 
fies^ with which it is strictly in unison. 

Although^ however, it appears to have been the learned 
commentator's opinion^ that civil society sprang out of, 
and that its first rudiments were laid in natural society; 
y^t he considered; that the only true and natural foun- 
dation of civil society was the wants and fears of indivi- 
duals. ''It is/* saysrhe,* '' the sense of their weakness 
^' and imperfecticn th^t keeps mankind together; that 
^' demonstrates the necessity of this union ; and that 
*^' therefore is the solid and natural foundation^ as well aa 
'* cement of civil society." So that iu the iearned com- 
mentator's opinion, mankind, being previously united ia 
a state of natural society, were induced to remain — were 
kept— together from a sense of their weakness and imper- 
fection^ or in other words, from their wants and fears, and 
to submit to the regulation and restrictions of civil society. 

But it is necessary to observe, that the author of the 
^ Remarks' Jias totally misapprehended the sense in which 
the learned commentator uses the words wants andftars^ 
fpr he supposes that they have the same meaning which 
they l>ear in the above passages in Montesquieu. Thus 
in commenting ujston the passage containing those 
words, Mr. Sedgwick says,* that ' the wants of man- 
^ kind in the first stage 6f their progress are supplied 
^ by the bounty of oature; and tnat every individual 
^ is competent to procure for himself such supplies 
* as his subsistence in this confined and simple state re- 
^ quires.' And * with respect to their fiears,' he observes, 
that' the apprehension of harm excites rather to avoid thaa 
approach the object that inspires it ; that far from connect- 
ing man with man, it tends to dissociate him. from* his 
kind.*^ Whereas by wants. Sir W. Blackstone means 
the want of the protection of the strong arm of SQciet}^* 
And by fears, the apprehension of insecurity 6ut for that 
protection. This will further appeaf from the positions 
which we shall next be called upop to defend t and such 
being his meaning, it is iinaccountable that he should 
have beep supposed to employ those words in ibe same 
tense with Montesquieu, who means those wants which 
prompt mail to seek for nourishment, and those fear^ 
which must at first have induced men to shun each other. 
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But still more strange is it^ titnt their having used those 
^ords in different signiGcations, and that too when not 
considering the same suhject^ should have led the writer 
to conclude^ that the learned commentator's doctrine 
with respect to ihe^nature of civil society, was in confor- 
mity to the hypothesis of Montesquieu, on the suhject 
of the laws of our frame and being. The present subject 
will here be dismissed with the remark, tnat when the 
learned commentator's observation is accepted in its ge- 
nuine and obvious import, there is not!iing in the criti- 
cisms of Mr. Sedgwick with respect to it which are cal- 
culated to shew that it contains even tiie slightest degree 
of inaccuracy. 

Speaking of the original contract of society. Sir W, 
Blackstone observes,* *' This is what we mean by the 
" original contract of society ; which, though perhaps 
** in no instance it has ever been formally expressed in the 
" first institution of a state, yet in nature and reason must 
** always be understood and implied, in the very act of 
*' associating together: namely, that the whole should pro- 
*^ tect all its parts, and that every part should pay obedi- 
" ence to the will of the whole ; or, in other words, that the 
'* community should guard the rights of each individual 
" member, and that (in return for this protection) each 
" individual should submit to the laws of the community ; 
'' without which submission of all it was impossible that 
'' protection should be extended to any." Upon the pas-^ 
sages last extracted the Author of the ' Remarks, 't makes 
some observations in support of the conclusion that ' on 
the primitive institution of government, no original con^ 
' tract would be made nor any of those stipulations enter- 
' ed into, which suppose the precise objects of civil polity 
* to be antecedently defined, and the abuses to be guarded 
'.against, previously known.' But admitting this position 
to be true, it does not affect the doctrine of the learned com- 
inentator,who expressly says, that " perhaps in noinstance 
^ has such original contract been expressed at the first insti- 
'* tution of Q state."* Neither does he suppose the precise 
objects of civil polity to be antecedently defined, nor any 
stipulations entered into respecting them ; for he is only 
stating the main object and fundamental principle of all 
civil associations, that'' the whole should protect all its parts 
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^' and every part pay obedience to the will of the whole/* 
With respect to this principle, however^ it is said* iu a 
note that ' if this be true, the understood terms of the ori- 

* ginai compact are palpably reversed. In the actual state of 
^ civil governoient/ says he, ' we find a part protecting 

* the whole, and the entire body paying obedience to the 
^ will of a comparatively inconsiderable number.' But 
lA it not obvious, that in paying obedience to such incon> 
siderable number, each individual of the entire body pays 
obedience io the will of the v/hole, inasmuch as for the 
purposes of government the whole have ordained that 
obedience should be paid to those few ; and have to them 
delegated and entrusted the means to be employed for 
the general protection ; for we are not speaking here of 
usurpations, but legitimate governments. 

' It cannot escape observation,' continues Mr, Sedg« 
wiclc,t'' that the argument here used (by Blackstone,) 
to elucidate the nature and'rise of civil government, and 
of what is termed '^ the natural inherent right that he* 
" longs to the sovereignty of a stale, wherever thai sove- 
'' reignty be lodged, of makwg and enforcing laws,'^ go in 
their conclusion to prove that i/o right of any suck nature 
really exists.' Now, if that actually be the case, the 
learned coQamentator'sjudgmentmustina mos]t extraordi« 
nary manner have misled him. His position is in substance 
thus opposed— ' If it were a natural and inherent right, it 

* would be our duty >to acquiesce, although the supreme 
' power should persist in invadmg our property, and in- 
' fringing our rights : but, inasmuch as so '*^ imperious 
' and grinding*' an authori:y, would be a violation oi .!^e 
' compact by which that sovereignty was vesied, the right 
^ grounded upon it would be annulled, and we should be 

* absolved from the correspondent duty resulting from' it ; 

* and hence it is concluded, that the right to make and 
^ enforce laws is not natural and inherent as the learned 

* commentator asserts, but qualified and conditional.* 
Now, it will be our endeavour to shew ; first, that the right 
is natural and inherent in the sovereignty of the state; 
and, secondly, that although natural and inherent, it yet 
does not justify the exercise of an imperious and grinding 
authority, because that sovereignty itself is not absolute 
but qualified and conditional. W ith respeet to the first, we 
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irould ask in what the sovereignty of a state con- 
sists, if it be not in the very power of making and enforc- 
ing laws ? The learned commentator accurately says,* 
that '' sovereignty and legislature are convertible terms : 
*' one cannot subsist without the other/* And again, in 
another place, it is said,+ " By the sovereign power, is 
^* meant the making of laws ; for wherever that power 
'"' resides, all oihei*s must conform to, and be directed br 
•' it, whatever appearance the outward form and admi- 
•* nistralion of the government may put on.'* Then, if 
these observations be correct (and Mr. Sedgwick does 
Dot, nor it is believed will any other person, question their 
accuracy) it seems to follow, that in the sovereignty of 
states, there is a right existing in and inseparable from 
the very nature of sovereignty; in other words, a natural 
inherent right belonging to 'such sovereignty, wherever 
Sliat sovereignty is lodged, of making and enforcing laws. 

With respect to the second point, it must be admitted^ 
that-the sovereignty is not absolute in the hands of those 
to whom it is intrusted, so as to justify an abuse pf that 
trust; or to bind the subject to acquiesce in an imperious 
and grinding authority: but although the sovereignty is 
not absolute^ but qualified and conditional, still, during its 
continuance, there exists in it a natural and inherent 
right of making laws ; for the right, as it respects those 
who are to be bound by the exercise of it, is qualified in 
the same manner as is the sovereignty itseli> in virtue of 
which that right subsists; but the right, as it relates to that 
sovereignty, which is the learned commentator's meanings 
is natural and inherent. When the sovereignty ceases^ 
the right ceases also. The one cannot possibly exist 
without. th^ other. This subject seems to have been ar- 
gned under an erroneous impression of its being meant^ 
that the right was natural and inherent in the persons in 
who^ hands the sovereignty was vested, instead of its 
belonging to the place or office itself. 

Mr. Sedgwick here offers some remarks upon the dif- 
ferent principles of the social compact, and the rights 
of man ; but as they have no immediate reference to any 
part of the Commentaries, it is foreign to the object of 
these pages to make any comments upon them ; and we 
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sHall thereiore proceed to the next in order of the learned 
bomineiitator's propositions, the soundness of which that 
writer hath doubted. '^ When civil society is once 
^'* formed," continues Sir W. Blackstorie,* '* government 
*' at the same time results of course, as necessary to keep 
•^^ that society in order." He had already said,tthat '^The 
'^ notion, of an actually existing unconnected state of na- 
*' ture, is too wild to be seriously admitted ; and that it 
^' is besides plainly contradictory to the revealed accourtti 
'^ of the primitive origin of iilankind." But according to 
Mr^ Sedgwick,^ ' The position that gt)rer/i»if«^ results 
' from the formation of civil society is not intelligible ; 
' since' (as he will have it) ' it is the exercise of, and sub- 
' mission to those powers and supreme institutidns, ia 
' which all regular government consists, that gave birth to 
^ civil society ; or rather* indeed is the thing itself,* 
This position then, in the opinion of Mr. Sedgwick, is unin* 
telligible and incorrect, but we hope to prove the contrary. 
HoW, it clearly is not meant by the learned commentator 
that government is the natural, immediate^ and inevitable 
result of civil society, that it follows by an unavoidable 
consequence, as an effect does its cause : but, that to keep 
such society in order, the necessity of some government 
results or follows. His idea seems to have been, that civil 
society was fprmed, when the various tribes which had 
aeparated united and assembled, with a view to one gene- 
ral interest; or when the persons who formed a natural 
society, agreed to submit to the restraint of civil laws ; 
for immediately above, he defines the original contract of 
society to be, that the community should guard the right* 
of each individual; and that each individual should submit 
to the laws of the commuhity : and says that the contract 
is understood and implied in the very act of associating 
together. Consequently/ he must have thought that so- 
ciety was formed as soon as that contract existed, and 
then the meaning of the passage plainly is, that there re- 
sults the necessity of a government to keep such society 
in order. That he could not have meant I hat govern- 
ment, ^hich must carry^with it the particular form, re- 
sulted as an inevitable consequence, is further evident froox 
his saying in the very passage which immediately follows. 



* Cora. y. 1, p. 48. + Ibid. p. 47. t R«"« V-^7. 
NO. XXIV. N.s. C B ] 



£6 riudtcatidn of 

•' unless sotn^ superior be constituted whose edn^mandjl 
'' and decisions all the members are bound to obey ;*' which 
shews, that the actual government to which be alluded 
awaited ihe deliberation and election of the existing soci- 
«ty. 

We come now to examine Mr. ^ed^wick's hypothesis ; 
ivbiqh It is, seems^ that ^ — It is the exercise of and submission 
' to those powers and supreme institutions in which all re- 
' gular government consists, that give birth to civil society, 
' or rather indeed is the thing itself.' This writer th.en, 
bas not been able decidedly to settle with himself, whe- 
ther civil society sprang out of, or subsists in, that ex- 
ercise and submission. Ue is only rather inclined to the 
latter opinion : and in a state of mind so .undetermined, 
it was surely somewhat bold to pronounce the learned 
commentator's position unintelligible and incorrect. But 
without commenting any further upon the terms in which 
be has thought proper to state his hypothesis, let us pro- 
ceed to grapple witn his reasoning. That all regular go^ 
Ternment consists in the powers and supreme (nstituHons 
alluded to, is accurate enough; but it is maintained, that 
it is 'not the exercise of and submission to, those powers 
and supreme institutions, which either constitutes, oi 
gave birth to civil sotiety. Were that the case, it would 
follow, that government preceded society; for those pow- 
ers must have existed, before th/cy could have been exer- 
cised or submitted to I Again, if the exercise of aiid «ub^ 
mission to, those powers and supreme institutions in which 
regular government consists, either gave birth to civil so- 
ciety, or is the thing itself, what, we would ask, gave birth 
to government? Who constituted those' powers and 
supreme institutions ? To attain what end were they so 
constituted? Is it not obvious that individuals must have 
been in a state of civil society when they united and 
agreed to live together under the restraints of civil laws, 
and deliberated upon the particular mode of government, 
and the necessary powers and supreme institutions for 
the regulation of that society i They became a civil soci- 
ety, from the moment that they united with a view to 
one general interest, before the* precise means for pro- 
moting and securing that interest were devised. The great 
end of government is to preserve civil society in order; 
but that society must exist before any means-can be exer- 
cised Ibr its preservation^ Olovernment is the reguk- 
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lion of the thing, not the thing itself. Submission taUm 
mandates of governinent is not society^ but merely an 
acquiescence in the mesons derised for tlie regulatipa and 
preservation of society. Mankind, then, were in a state of 
civil society, when the general mind acceded to the prin-. 
ciplethaf every individual associated, should pay obe^ 
** dience to the will of the whole ; and that the communitjF 
^ should guard the rights of each individual;" forgovern* 
ment is but the means provided for enforcing the observ*. 
ance of that engagement. It is readily conceded that go- 
vernment is not the immediate and inevitable result of na- 
tural society, for there is nothing to that effect advanced ia 
the commentaries. 

Remarking upon the necessity ofa government, for the 
preservation of society. Sir AVm. Blackstone observes,* 
^^* Unless some superior be constituted, whose commands 
^ and decisions all the members are bound to obey, they 
'^ would still remain as in a state of nature, without any 
^^ judge upon earth to define their several rights, and 
"redress their several wrongs. But, as all the membtrs 
*' which composie this society were naturally equal, it may 
^' be asked, in whose hands are the reins of government 
'^ to be entrusted?" In opposing, what is erroneously sup- 
posed to be, the principle involved itvthe above question, 
Mr. Sedgwick says,f that, — ' It is not true, that all mea 
' are naturally equal in any sense, which, at the first insti- 
' tution of sovereignty, would render the claim of every 
'one to political power alike valid ;• that, 'The great se- 
' curityof the public is in the moral and intellectual fitness 
'of those by whom they (civiljurisdiction and authority)are 
' exercised;* and— that * No one, therefore could challenge 
' aright to be invested with them on the ground of natural 
' equality,* Now, it is allowed, that those observations ar^ 
perfectly correct in themselves ; but considered in rela- 
tion to the object which they have professedly in view, itis 
a mere waste of words; for the learned commentator does 
not mean that all the members are equally fitted by nature, 
or in any other way, to hold the reins of government; 
but, that they were naturally independent of each other ; 
And, one individual not authorized to rule over another. 
That he did not mean by the expression, that each had aa 
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equal claim to political power upon the ground of % 
natural equality, is certain^ from lus sayings in answer to 
the very question with which he concludes the above 
sentence, that— '^ In general, all mankind will agree that 
'^ government should be reposed in such persons, m whom 
'' the qualities of wisdom, goodness, and power are most 
^ likely to be found.*' 

Sir W. Blackstone's observations with respect to these 
three endowments are, however, not approved of. ' The 

* three grand endowments,' says Mr. Sedgwick, ' which, 
' according' to our author, are to be looked for on the first 
^appointment of men to the functions of sovereignty, are 
"Goodness, wisdom, and power: wisdom, tp discern the 
*' real interest of the community, goodness lo endeavour 
" always to pursue that real interest, and strength or power 
'^to carry this knowledge and intention into action, these 
" are the natural foundations of sovereignty, these are the 
*' requisites which ought to be found in every well con- 
^* stituted frame of government."* ' But,* continues Mr, 
Sedgwick,f* the legislative and execytive orders of magis- 
' tracy are not here discriminated : power (as has been 
' shrewdly remarked,) is that very quality which, in consi- 
'deration of these other qualities supposed to be already 
' possessed by them, they are at present waiting lo receive. 
' It is, moreover, observable, that power, or, in other 
' words, that public force, necessary to give efficacy to the 
'legal rights of the subject, and maintain the subordina- 
' tion necessary to social order, must proceed from those 

* who appoint, and cannot inhere in those who are ap- 
' pointed/ It is most unquestionable that power, if the 
public force be meant to be expressed by it, must neces- 
sarily proceed from those who appoint, and cannot inhere 
in those who are appointed. But it is conceived that 
the learned commentator does npt mean to attach to the 
word power any such signification, for he is speaking of 
the qualities which ought to be found in those in whom 
government should be reposed. Now, by qualities, he 
must mean personal qualifications : and in speaking there- 
fore of powers as one of those qualities, he could not mean 
the public force. Again, the qualities of which the learn- 
ed commentator speaks, are those which in their per<« 
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fection are among the attributes of the Supreme Being ; 
the public force, then, cannot be of the number. That 
he must be understood to speak of personal qualifications 
is further evident, if further evidence shall be deemed ne- 
cessary from his u^ing the words strength and power as 
convertible terms. Taken in that sense, power is aa 
attribute in which confidence can be safely reposed ; for, 
as they who possess the personal qualities of wisdom andl 
goodness, are worthy of being entrusted v/ith the legisla- 
tive ; so they who are endowed with strength and power, 
in other words, vigour, energy, resolutipn, and all those 
otherqualifications and prpperties, which capacitate pa]>- 
ticular individuals for the command of the public force, 
merit to b6 entrusted with the management and direction 
of the executive. Men may be possessed of wisdom and 
goodness in a superior degree, and yet be totally unfit for 
the direction of the public force, by reason of their being 
deficient in the other above mentioned qualifications : and 
it would be absurd to suppose, that the direction of the 
public force, was necessarily well intrusted to a man merely 
because of his being wise and good. It can not therefore be 
justly considered as a ver}' shrewd remark, that power is that 
very quality which, in consideration of these other qualities 
(viz. wisdom and goodness) supposed to be already possessed 
by them, they are at present waiting to receive. If by ^ these 
Qther qualities^ the other above mentioned personal qualifi- 
cations, are meant; then, these are the qualifications which 
Sir W. Backstone intends to include under the word powerj 
j^nd not the civil force bestowed iri consequence of those 
qualifications. Although the public force proceeds from 
those who appoint, yet much depends upon the personal 
powers of him who is to wield that force, the powers to which 
the learned commentator alludes, and which are or ought to 
be found in those who are appointed. As therefore by 

flower. Sir W. Blackstone means certain personal qua-* 
ifications, and not the public force ; the observation3 of 
Mr. Sedgwick are without any weight. 

Sir W. Blackstone, when commenting upon the de- 
mocratical, ai*istocratical, and monarchical systems, ob- 
serves,* — *^ In a democracy, where the right of making 
" laws resides in the people at large, public virtue or good- 
*' ness of intention is more likely to be foand, than either 
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^' of the other, qualities of government. Popular assemi 
*' blies^are frequently foolish in their contrivance^ and weak 
^'in their execution ; but generally mean to do the thing 
'' thatisright and just^ andliave always adegree of patriot- 
^'ismor public spirit: in aristocracies there is more wis- 
" dom to be foand than in the other frames of govern- 
''ment^ being composed, or intended to be composed, of 
'^ tfte most experienced citizens; but there is less honesty 
'' than in a republic, and less strength than in a monarch'y/* 
These positions are thus com batted by Mr. Sedgwick :*-^ 
*jBut what ground of persuasion have we, that where 
' there is little intelligence there is more integrity ; or that 

* where there is more wisdom there will be less virtue ? 
^ There is nothing in ignorance that should awaken the 
^ spirit of justice, or in knowledge that should repress it. 
' There seems to be no natural connexion between duU- 
^ness.and democracy, nor between reason and rank; 
' somewhat of relation, however, may, and certainly does,, 
' exist between wisdom and rectitude/ Now the first 
and last positioRs,viz,that in democracies there isa greater 
probability of finding public virtue or goodness of inten* 
lion, than either wisdom or strength ; and, that there i» 
Jess 3trength in aristocracies, than in monarchies, dp not 
appear to be disputed. The objections raised are only 
against Che doctrines^ that tliere is more wisdom to be 
fqund in aristocracies than in the other frames of govern- 
ment \ and, that there is less honesty or goodness of in- 
tention in aristocracies than in republics. Let it be re- 
memberedi that we are not here speaking of aristocracies 
as forming a part of any particular system, but as an inte- 
gral government^ We may concede, that all the gentler- 
man's observations upon the subject are correct, and then 
inquire to what purpose they have been advanced ? for 
the learned commentator has not asserted^ nor doesjt 
follow from his doctrine, that integrity goes hand in hand 
^ith dullness rather than with wisdom, or, tha( there is 
any natural connexion between reason and ratitc: nay, 
)je has not advanced any observation from whence ii can 
]()e inferred, that in his opinion integrity does not rather 
accompany wisdom than ignorance. It may be admit- 
ted without prejudice to Sir W. Blackstone's doctrine^ 
that 'he whose understanding is invigorated by the princi- 

* pies of moral truth and liberal science, is likely to have 
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^ more of maghabimity ia his conduct^, and of uprightness 
^ in his views^ than another of mean capacity add narrow 
' attainments ;' for it would not hehce foiloV, that there 
is as much honesty likely to be found in an aristocracy 
as in a republic. On the contrary^ we shall, contend, that 
there is more public virtue or goodness of intention likely 
to be found in a democracy, as soon as it hath been con- 
sidered whether there is more wisdom in an aristocracy, 
than in either of the other frames of government. It 
seems to be a position, the truth of which would have 
been thought self-evident, had it not been disputed in the 
* Remarks,^ that an aristocracy — a government entirely 
composed oftbe wisest and mostexperienced citizens in the 
state, must, as a government, necessarily possess more 
wisdom in its deliberations, than a democracy ; — a go* 
vernment in which every individual — as well the igno- 
rant and illiterate, which form a vast majority every where, 
as the enlightened, citizen> — has an equal vote and^hare 
in matters of legislation / The admonitions of wisdom, 
and the suggestions of sound reason, are, in a democracy, 
borne down by the clamour of the multitude; who, 
blinded by their ignorance, and hurried madly on by their 
passions, are unable duly to appreciate the value of the 
measures, which the more enlightened individuals of their 
lK>dy may propose, and, are led to adopt others more plau- 
sible perhaps and better suited to the temper of their 
minds: but, in reality, ill-contrived and ineifectual. — It 
is really unaccountable, thai Mr. Sedgwick should sup- 
pose the learned commentator to entertain an opinion, 
that aristocracies possessed a greater degree of wisdom, 
than the other systems, upon the ground of their being 
any natural connexion between reason and rank ; when, 
he absolutely assumes an aristocracy to be ^' composed or 
intended to be composed of the most experienced citizens.*^ 
With respect to there being more wisdom in an aristocracy 
than in a monarchy — there obviodsly must be more 
wisdom in a government composed of many wise men 
that in one consisting of only a single individual, however 
isiil.iffhtened. 

Then as to goodness of intention. — In a democracy^ 
every individual who gives his vote in favour of any par- 
ticular law which is to bind others, knows, that the same 
law cannot but affect himself in the same manner as every 
lather person. He can have no inducement, to propose 
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what is unjilst towards others, because^ if adopted, so faf 
from being benefited would he be, tliat in the same degree 
with every other individual would he himself be aggrieved 
by that injustice. It is therefore true that pdpdiar assem« 
blies have always a degree of public spirit. That they 
aim to promote the public good. It is their obvious 
interest^ looking to no higher motives, that they should 
do so, in order to insure their proportion of that good as 
making one of the' public. But is there the same prob'a* 
bility that public spirit or goodness of intention woultl 
pervade the acts of an aristocratic body f They would too^ 
it is admitted, be aflfected by the public acts; but then 
there might be danger, that such temptations would 
ofierthem^^elves, as would infinitely counterbalance the 
inconveniences resulting to themselves in common with 
others; and thus be seduced from their duty to pass unjust 
laws. There might be danger that to enrich themselves, 
tbev would burbheii the country or sell its best interests 
to foreign powers. There is not therefore, the same cer* 
tainty of finding public spirit or goodness of intention in 
aristocracies as in democracies ; although there would be 
more wisdom. At the same time, however, it is admitted, 
that there would be a greater probability of finding pub- 
lic virtue' or goodness of intention in a government com- 
posed of a few of the wisest, rather than in one made up' 
of the same number of the comparatively ignorant part 
of the community. 

We are told.* that ' The documents of history will not 

* bear Sir W. Blacks tone out in the assertion chat patriot- 

* ism or public spirit always more or less peryades the 

* views and measures of popular assemblies/ But these 
documents do not go any way towards proving, that in 
any one measure there was not some degree of public 
spirit. They are merely instances of that jealousy and 
•uspicion which arc always to be seen in republics; and to 
which undoubtedly some of the most zealous patriots and 
best citizens have fallen victims. The ' Remarks,' upon 
this subject serve to evince some of the numerous disad^ 
vantages (Attending the democratic form of government ; 
but as to whether public spirit or goodness of intention 4)e 
an ingredient or not, they ha^e not the smallest applicatFon* 
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It is said also,* that if the above reasoning of Sir W. 
Bl-ackstone be well founded/ * it yiere most to be desired 
' that the functions of legislation should be exercised by 
' the people at large.' And why ? Because forsooth ' na- 
' ture ii not greatly partial in the bestowal of her gifts ; 
^ and some superior minds, it may be expected, would al- 
' ways spring forward to direct the incorrupt zeal and ge- 

* nerous aiin of the less enlightened ?' But would the mul- 
titude be always prone to follow whither those superior 
minds would conduct tliem? Would there not, it is asked, 
be any danger of thdr being imposed upon by some de- 
sigoiug knave ? Do not the 'documents of the history/ 
of times not very ancient, furnish us with examples i The 
gentleman himself says,* that ' the stale pretence of a 

* zeal for the rights of the people js a sure bait for the 
'vulgar; and that it i^ a veil which serves to conceal 
' from those tliat aie led, the guileful and treacherous de- 

* signs of their leaders.' 

*At the worst,' it is added,* ' this general purity of in- 
' tention would reach its object sooner, aiKlsecure it better 
' than that wisdom which in aristocracies is said' to be ill 
' supported by probity/ The assertion of Sir. W. Black- 
stone, however, is not that an aristocracy is ill mpported 
by probity ; but only that there is /ess hone'^ty in an aris- 
tocracy, thaain a republic; he gives no opinion whether 
an aristocracy or a democrkcy is to be preferred ; but 
merely observes, that each has its perfections and im- 
perfections; that democracies are usually the best cal- 
culated to direct the end of a law, and aristocracies to 
invent the means by which that end shall be obtained* 
The learned commentator's investigation, as to the pecu- 
liarities of each form is made with the view of after- 
wards shewing that the British con&titution combines 
the advantage of each system ; the whole of his rea- 
soning being intended to prove, tliat in no other sh^pe 
could we be so certain of finding the three great requisites 
of government so well and so happily united. 

After a few further remarks on democracies, and on a 
few positions in the spirit of laws, (both of which will be 
passed over without a comment as they are not connected 
with any observations in the Commentaries), Mif. Sedg- 
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wiclf, in the next place, observes,* that' so infallible and 
• exclusive, in the opinion of the learned commentator^ 
' is the predominance of the three principles respectively 
' ascribed to their congenial foraa of polity, that not only 
' does the British constitution provide for and secure their 
' presidency, but, *' If the supreme power were lodged in 
" any one of the three branches separately, we must be 
" exposed to the inconveniences of either abtolute jnon- 
" archy, aristocracy, or democracy ; and so want two 
''of the three ingredients of good polity, either virtue, 
'' wisdom, or power/'f Upon this position the a^uthor of 
the ' Remarks' offersj the following criticism — ' The last 
' of these three ingredients, it is' evident, could not in ei- 
' therevent be defective. However we might deplore the 
' lack of wisdom and virtue, it is not easy to imagine it 
' possible that poner could be wanting in either member 
' of the state in which the supreme power should be exclu- 
' si velj lodged.' Now by the supreme power, the learned 
commentator a]eant,'the sovereignty, legislature, or power 
of making laws. " By the sovereign power," says- he, 
•' is meant the making of laws,"§ And there 'surely is not 
any incorrectness in saying, that if the legislature or so- 
vereignty were vested in the aristocratic and democratic 
branches of our constitution, it would, as a constitution, be 
deficient in power, and exposed to the inconveniences of 
aristocracy and democracy. That such was the meaning of 
the learned commentator appears from hissaying4 in en- 
larging upon, and for the purpose of illustrating the same 
subject — " If the supreme rights of legislature were lodsed 
''in the two houses only," &c. It is perfectly clear that 
where the supreme power is exclusively lodged there must 
be power of some kind or other. Mr.* Sedgwick ^eems to 
have thought that he had hemmed in the learned com^ 
nientator oijall sides by slating in etlect that self-evident 
proposition. But -wiip does not see, that the supreme 
power or power of making laws, may be -vesleit in a parti- 
cular species o*' government, as il democracy, for instance^ 
andyet that government want power, in oiher words, that 
energy, strength, and prompt execution, which- is the 
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distinguishing characteristic of a monarchy. But in IruLh 
the learned commentator is not to be understood to mean, 
that where the executive power or direction of the public 
force.is lodged, power would be absoluteltf wanting ; nor that 
power resides exclusively in monarchies; but, merely, that 
It is not to be found in the other forms of government in 
equal degree. That he is speaking comparativtiy upori 
this subject appears from his remarks in the preceding 
page, as to tnere being less strength and more wisdom in 
aristocracies then in monarchies I So Montesquieu, who 
ascribes an ascendant quality in every f^rm of government 
does not deny that other qualities may not be found in that , 
form ; nor, that the predominant quality of any particular 
form, is not to be found in a less degree in other forms. 

The next position in the Cpmmentaries, the accuracy 
of which is questioned, is, that — ^'The constitutional go- 
*^ vernment of this island is so admirably tempered and 
** compounded, that nothing can endanger or hurt it, but 
^ destroying the equilibrium of power between one branch 
^ ofthe legislature and the rest."* Before we attend to the 
remarks of Mr. Sedgwick, it may not be amiss to observe 
that by the expression, ' equilibrium of power,' the learn- 
ed commentator meant, that equal power of putting a 
negative upon the proposed measures of the other two, 
which each, branch possesses. '' That each branch is 
*^ armed with a negative power sufficient to repel any inno- 
^ vation which it shall think inexpedient or dangerous.''^ 
The author of the remarks, however, doubts * whether any 
' such counterpoise of power as that which Sir U . 

* Blackstone speaks of ever existed.' With respect to the 
negative with 'which each brancji is provided he admits 
that ^ It is in this reciprocal right of rejection and controul 

* that that balance which is supposed to constitute the 
' perfection of our government is held to reside. But this 
^ idea of n. balance,* he observes,^''' so familiar to our 
^ minds,, will be found, on reflection, to misrepresent and 
' bewilder tlie subject it is intended to illustrate, ^hat it 
'does not consist in an equifibrium of fower^ he conti- 
nues, ' is palpable ; for were an exactly equal portion pqs- 

* sessed by each of the three branches, theatlemptDf «VA«r 
' to resist" at any time the concurrent will of Iheo/A^r/roo, 
'would be utterly fruitless; if again, the combined ef- 
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* forts of eiihtr two, coyld be defeated by the third,the iiyi- 
^ sion of power could not be proportionate, for such pre^- 
' ponderance would in that case become impossible/ 
Now, in repl^ to Mr. Sedgwick, it is admitted, that if 
three persons orihings be possessed of an equal portion of 
physical or mechanical power, it would be utterly fruitless 
for either to attempt to resist the united force of the other 
two ; but the power in question is merely an autho- 
rity in each of the three branches to prevent the com- 
pletion of any measure which either of the others may 
propose, by wiliihokJing the necessary assent. Were it 
okherwibe, tlie alternative expressed by that gentleman 
would be inevitable ; for if one of the three branches 
were in that case capable of resisting the other two, then 
could not each have an equal portion of power; or if 
proportionate, then would such resistance be fruitless. 
Ikit the theory of the British constitution as well as the ar- 
guments of the learned commentator, upon an accurate and 
minute examination, will not be found to be assailable upon 
the score of any such absurdity; for neither of the threa 
branches has, nor have any two of them conjunctively the 
power of bringing any legislative measure to a final con- 
clusion without the previous consent of every one. They 
can merely submit, not decide — propose, not carry, into 
effehi — without the concurrence of the whole. As there- 
fore neither branch has, nor have any two of them con- 
junctively, a power of acting efficiently without the ap- 
probation of the whole, there is not any application in 
the observations of Mr. Sedgwick as to the quantum of 
power possessed by two of them over the third. 

The objections which have been made to the expres- 
sion, ' equilibriuni of power,' are unsubstantial ; for its. 
obvious signification is, that this power of negativing the 
proposed measures of the other branches should be pos- 
sessed by each in equal measure and degree with,. and 
exercised without being in any shape influenced by or 
dependent upon the will of, the other branches. That 
is manifest from. the passage in the Commentaries which 
immediately follows the one under consideration—*' For 
if ever it should happen that the independence of any 
one of t^e three should be lt)st," &c; By the equilibrium 
of power then, it is meant that the three branches 3houId 
be equally independent of each other; in other words, 
not to be influenced by, or subservient to, either of the 
ether branches, which would caiise a preponderance ii^ 
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the one possessing that influence^ and so destroy the 
equihbrium. 

But the author of the ' Remarks' observes further,* that, 
•> With respect to the negative with which each branch 
* is provided, tlie power of that branch upon whose reso- 
' lution it is exercised, is, in each particular instance, es- 
' sentially destroyed ; it is not balanced, but annihilated ;' 
and that ' Power is in its nature active ; if by any oppo- 
^ site force of equal energy, it is kept quiescent, its 
^^ essence is gone/ But how can the power be sjwd to 
be in any shape destroyed, when that power merely ex- 
tended to the right of proposing? When the proposal 
was made (and ev^ry measure which requires the assent 
of others is when submitted for their approbation nothing 
but a proposal) the power of that branch was exercised to 
its full extent. When any other branch withheld its 
consent, the proposal was only not acceded to. The 

flower of making it was not, could not, be destroyed, ba- 
anced, nor even in any degree affected. This right of 
proposing is not, however, what is alluded by Sir V¥. 
Blackstone, but only the power to reject. The power of 
proposing any law, on the one hand, and of setting a 
negative upon such proposal, on the other, may there- 
fore be substantially enjoyed ; nor does the putting the 
former in act, cause the latter to be at an end ; for it never 
extended any further than to propose. With respect to 
the remarkf that ' Should either become corrupt, all 
'effective government would be destroyed ,'r-it is tru/e 
enough; for the learned commentator himself says, that 
^ If ever it should happen that the independence of any 
*' one of the three should l^e lost, there would be an end of 
'^ our constitution." 

It is, in the next place, contended in the *Re'marks,' that 
in strictness it is not true, as Sir W. Blackstone ^s- 
serts,J " that the legislature is entrusted to three distinct 
" powers entirely independent of each other j" for, says Mr. 
Sedgwick,§ * The constitution has consigned to each 
' order certain exclusive prerogatives , of a distinct and 
'appropriate kind, which render them, and which were 
' intended to render them, to a certain degree dependent 
' on each other.' That each of the three orders has 
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certain exclusive prerogatives is true. No one disputes 
it. Certainly the learned commentator did not; tor 
in another place he defines those prerogatives^ bat, that 
either power possesses by the constitution, prerogatives 
which as a part of the legislature, and in the act of legis- 
lation, render either of the other branches in any imagin- 
4ihle degree dependent upon it, every Jin glishui an who 
knows that constitution, its spirit and letter, will sternly 
deny. Mr. Sedgwick, however, asserts, that'It wasthe aim 

• of the framers of our constitution, not that each order 
'should be entirely independent, but that neither should 

• be directly subordinate/ They are to be subordinate 
then, it seems, only not rfirecif/y subordinate. They may 
be influenced, but it must he mediately. Such, however, 
is not the constitution of England ; for each of the three 
branches, as forming a part of the legislature, is in- the 
most absolute sense independen't ; else wKerefore, of to 
what end, the power which each separate branch posses- 
ses of preventing the completion of the proposed measures 
of the other two? 

Speakin^of thecUmgerto the constitution which would 
follow from the dej:truction of the equilibrium of power 
between one branch of the legislature and the rest. Sir 
"XV. Blackstone* ob.serves, tluit '' If ever it should 
'* happen that the independence of any one of the ihrec 
** should he lost, or th;il it should hecoinc subservient to the 
'^ views of either of the other two, iheie wonld soon be 
*^ an end of our constitution. That the iogislature would 
*' be changed from that, which (upon the supposition of 
" an original contract either actual or implied) is presum- 
'•ed to have been ,original)y set up by the general consent 
'' and fundamental act of the society : and that such a 
^ change, however effected, is, according to M r. Locke,^- 
" (who pcrl^nps curries his theory too far) at once an en- 
" tire dissolution of the bands of government, and the 
'* people are tliereby reduce^d to a state of anarchj% 
^^ with liberty to constitate to themselves a new legislative 
'^ power." After pronouncing this language to be ex- 
tremely indeliberate, Mr. Sedgwick asks, * Js there then 

• no remedy to he found within the pale of the constitu- 
^ lion, for any temporary aberration from its true princi- 
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^ples? Should the edifice at any time decline from iti 

* perpendicular, is it to be considered as fallen t'rqxn its 

* base? &c, &c'.* But positions which have received the 
sanction and support of such minds as a Blackslone and a 

Locke possessed, are not to be disproved by the declama- 
tion into which the gentleman atppears to haveAeen hur- 
ried. They contend that inasmuch as the constitution 
consists in having the legislature composed of tiiree 
brahohes,which, quoad the power of making laws, are eihr 
tirely independent of each other, that constitution is gone, 
and the bands of government dissolved as soon as <^Ltiier 
loses it« independence; or becomes subservient to the views 
of either of the other two. TSow in what manner does Mr, 
iSedgwick attempt to dispute the truth jof this? By offer- 
ing any thing resembling arguments to shew that tiie con- 
stitution may survive the loss of that inde[)endence j* No ; 
but by assuming, in the first place, that such a subser^ 
viency is only a * temporary abtiration from the truejMiii- 
' ciples of the constitution ;' that it is only ' an occadonul 
' deviation from the true line and level,* that* the edifice is 
' only declined from its perpendicular,' and in the next 
place, by enlarging upon, and giving the rein to, his 
imagination, indescribmg the calamities which might fol- 
low a dissolution of the batids of government. f W hy, if 
the entire independence of each of the three arders con- 
stitutes a vital part of the constitution, the subserviency 
of any one of them is something more thair a temporary 
deviation from its principles.. It is a destruction of tho^^ 
principles. A deaUli blow to the constitution. If.tfither of 
the three powers should happen to become subservient, it 
could not afterwards have mdependent action. The edi- 
fice would not merely have declined from its perpendicular, 
but would have become rotten to its very foundation ; and 
could no longer be inhabited with any reasonable security. 
To be without government, says tlie author of the * K<^- 
marks,^;{; is to be reduced to the most calamitons condi- 
tion which our nature admits ; and yet, in a note in tlie 
very next page, adduces ttie condition of the province 
of Massachusett, in th0 American war, asan instance of ^ 
Atate, in which although the whole system of its g6vcrn«> 
xnent was done away, yet discipli/te and decorum were ever j 
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where observed. TTie evils which are to be apprehentlcd 
from a dissolution of government are. however, incalcula- 
ble ; and may the danger be ever present to ihe minds of all, 
aiid iawaken in every individual a spirit of never ceasing 
watchfulness for the preservation of our constitution pure 
and entire, against everif description of innovation. 

With respect to the expression — " Subservient to the 
'' views" as used in the above ex tracted paragraph from the 
Commentaries, Mr. Sedgwick mi^kes the following re- 
marks* 'This expression is much loo vague ; by the very 
* nature of their organization they must (and it seems 
'essential that they should) be subservient to the views of 
' each other: It is only when either has become sodege- 
/ nerate as to become wilfully inslrumealal to the tniqui- 
' tous and unconstitutional vitws of either of the other two, 
' that the subversion of freedom is to be apprehended*' 
Now the distinction here taken i$ certainly of a very rare, if 
it cannot be said to be of a very subtle, kind. Let us exa- 
mine, first, what is the meaning of the -word subservient'; 
ind secondly, if the expression in which it occurs has not a 
definite instead ofa vague import. The derivation of the 
word, and the sense in which it hath been used by oar 
best writers and lexicographers, combine to shew, that it 
signifies the being subordinate and ministerial ; in other 
ivords, acting at command and under superior authority. 
But if the signification of the word had been less precise 
when abstractedly considered, yet the meaning which it 
bears in the above paragraph would be clear and definite ; 
for the learned commentator havingpreviously informed us, 
that the legislature of the kingdom was entrusled to three 
distinct powers entirely independent of each other — af- 
terwards says,+ that *' the constitutional government of this 
''island is so admirably tempered and compounded, that 
" nothing can endanger or hurt it but destroying the equi- 
" librium of power between one branch of the legislature 
'^ and the rest," And then follows the sentence in which the 
expression which hath been objected to, occurs — *' For if 
ever it " should huppen," the learned Commentator adds, 
" that *■' the independence of any one of the three should be 
lost, " or that it should become subservient to the views of 
either of the other two, there would soon be an end of the 
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♦'lotion.'* It is impossiDle therefore, that any other 
meaning should be imputed to the expression '' subser* 
"vientto the views/' than that of being compellable to 
act according to the will and command of the power 
to which it should be so subservient. It is palpably 
erroneous to say, that ' by the very nature of their 

* organization, they must (and it seems essential that they 
' should) be subservient to the views of each other/ It is 
in direct^contradiction to the true principles of the con- 
stitution; for by the constitution, so far from the truth is 
the assertion with respect to either branch being subser- 
vient to the views of the other*-^that each is *' armed with 
^ a negative upon the proposed measures of the others, suf- 
♦'ficient to repel any innovation which shall be inexpe* 
^* dient or dangerous.*' Indeed Mr. Sedgwick admits in 
page 48 that each is possessed with such a negative; 
although it is afterwards said in page 50 that they must 
and should b^ subservient to the views of each other. 
Try this new doctrine by the absurdity of its conse- 
quences only, and with that View let us suppose, that the 
commons pjropose one measure ; the lords^ another, of ali 
oppp^ite nature; and the crown, a third, irreconcileable 
Xvith the other two; if they are to be subservient to the 
views of each other, the lords and the^crown iiiust aqcede to 
the measure. proposed by the commons; and the commons 
and crown to the measure.^roposed by the lords ; vvhilsl 
the lords and the commons again^ must adopt thC/ mea* 
sure proposed by the trpwn. So that measures would 
ofkea be taken absolutely repugnant to each other, and 
each directly counter to the wi^b^of two out of th^ 
three branchc^d, whose ratification they receive and whose 
deliberate acts they purpqrt to b^. This distinction which, 
the gentleman endeavodTstQ tA« »s that— ' it is only 

* when either fa^is become, so r} . • ^erate as to become wiF- 
^ fully instrumental to tlie ihf^S!Lus iind unconstitutional 
^cft^flTS of either of the other two, that the subversion of 
^ freedom is to be apprehetuled.' Bjit it is evident, that if 
one of the threebranches should happen to becptn^ sub^ 
servient tothe views; of either of theotiiers, or in other 
words, shqiild be obliged to act in conformity ivith its 
wishes and commands, that the branch so subserrient 
must become instrumental to those view$ whatever they 
may be*~whether iniquitous and unconstitutional or 
Atberwise. Whether in being thus instrumental, it would 
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be milfullii or passively, by choice or by imy Icind of com- 
paiiiiou — the ^ubversipa of ireedom would be tqpally to 
be apprehended. The degeneracy of the siibaervient 
prancji would ari$e from its subserviency^ wilhoiil; aiiy 
reference to the particular views which it ixiigbi be iiistru- 
meotal in prompting by r/^asqn of that subseryiescy. It 
is most trjue^ that they ought to second and suppof-t tba 
Just ani) constitutional views of each other; but then, not 
upopany grQi]H4 of subseryieniey. If one be subservient 
to the views of aootner^ the former must at all events 
conform to the views of the' latter^ whether the^ mi^y hap^ 
pel} tobe jii^ or unjust, constitutional or unconstitutional. 

It is i)ow necessary to revert ^ the doctrine of Lock^^ 
as cited by Sir W* Blackstope, (b^t if such a ^iubser<- 
\iency should ti^^e place, it wpuld be a dissolijition of iiy? 
bands of government; and the people thereby bo rcdjuced 
to a state of UMarcAy. And here again there is further 
matter for coinplain|t. that the geniiemai) has not under- 
stood the meaning pf the proposition ]whichhe}ende^vourfi 
to cODtrovert ; for he with much earnestness observes— ^ 
* Never iindeiaTij^ emergency can nian be exempt fro^i 
' those cpmpl^xities wbich bind him to his fi^Ho\v»; that 
f in no qouajtion of his existence can he stand disengaged 
' from the obligations of ffioral law ; and that ft is the 
' law pf bi$ being, audits validity is constant and eternal, 
Atid again, in the next page^ supposing that it should 
becpme expedient 'to disband the political force, and 

depose the existing authorities pjf the society/ tbatgeii- 
tl^man contends thiat ' the individuals cpmposing it wbulil 
' b^ redpced^ potto a statepf anairc^v^but tpai/a^ ^^^ 
f ral cgiidiitjf*^ 4^ if either I^ckeprBIackstone had assert* 
ed that in the event of a dissolutipn of gpvernmei)^ men 
would bp released from it^e piiligaitions of mpral law ' 



They sjjy, that in 9uch an^irient. the people would be ye* 
iJuced to a State i^f aparkUyv and in so doing, speaj^: witfe 
t{ie utmost correctness \ fopr wh^t if v^ state of anarch v but 
simply a stat^ Wanting government? One would bavp 
supposed^ that wtjert tne government wa; done aw^Vi tht 
pepple would be in 4 ptate of anarchy ; an^ we piust con- 
tess our total inability to guess what signification the word 
anarckm bears in thi9 genueman's vocwular^j if v^an t of 
government pr pf magiatracy, be not its legitimate import. 
That it Qan mean nothing mor^ than a stale wanting gp* 
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temment tis tr^d by Locke and BUckslone is pkin ^ for 
they s^ay in effect, that by the dissiolution of the bands of 
governments the people were reduced to a state of . anar- 
chy. And what is the consecjuence ? is it assertecl that 
they are refeased from Uieobhgations of moral law in that 
state r fi'o : but that they have liberty, to constitute to 
chemselve$ a new legislative power. Tl^e inhaibitants o{ 
the province of Malssachusett, during the period above 
l^entloned, were/ at one and the same time, in astafe of 
a^tlarchy add in d state of bioral equality. 

But Mr. Sedgwick professed to make us acquainted^ 
With What it would be our duty and interest to do^ should it 
happen that the independence of any one of the constitu- 
tional powersf (should for a tiiBe)t be lost, fit will be ovt 

chjfcf duty and our chief interests' (he.says) ^ t^o inqitirehy 
What m^ans ' we may r^niedy its obliquities, Without risk- 
ing the loss ^ of ltd vital good ; how we may best amend its 
disproportions without endangering its stability.' But 
this rs not to the purpose. The necessary information^ is^ 
what otheirwise than building it anew could be done with aa 
edifice shaken to its very centre— ^with every bond and ce- 
mentln astateof di8Solutioh--He ven its very fouiidation de- 
stroyed—for that is the cotidition which Mr. Lpcke sup- 
]Siose8iA the place referred to by the learned commen- 
tator. They are speaking 6f the consequence, whfch 
Would fellow the dbioluie loss of th^ independence of one 
of the three powers; ahdthat being the case, these obser- 
vations Respecting Umpotdry abirratiohs, occasional dt" 
iia'lionif dbH^uities, duproporiions, independence lostybr 
a iia/^e, said others of the same description, give rise to a 
ausplcion that the Writer d aim is to sfide by the true ques<* 
don to be considered^ in^t^addfjoinitig issue fairly upon 
its merits. , Btit wb^th^r the edifice be only oblique or 
ntsed to the ground. What, after alt, are the means that 
jfr. S^d^wick Suggests for If Itorinj^ the purity and vi- 
fi(&ur of me cohAltution, and which aihe to supersede the 
M^H^y of a re-organi^ation .^ After condemning iht 
iUgjg^e^m^i of liOck^ k injudicious, apd not fit to be 
Mopfed, it' Was to have been e.^pected that we Adyld. 
have been fdrni^^ with some others iti their steadi But. 
t&e geptleman contents bio^setf with saying, that * it 
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' Will be our chief duty and our cliicf interest* — To, do 
what ? Why, truly, to inquire or seek out those means . 
He tells us indeed*' that-*^ Without elevating our mhids 
' into the tracks of metaphysical sublimity, we must at- 
' tend to the frame and constitution of man ; his m^n- 
^ ners, his wants, his prejudices, his infirmities, and even 
' his vices/ That 'taking these {our physical and moral 
' depravities) into calculation, we see distinctly our object^ 
* and in our expedients and precautions we provide against 
' them.' Still we are without the only needful informa- 
tion, which is, in what do those expedients and precau-* 
tions consist ? In this state of the argument, it may not 
perhaps be ainiss to ask, what possible means could be 
pursued iu the event of the independence of one of the 
three powers being lost, except an entire re-organization 
of the legislative powers ? Suppose, for example, and 
merely for the sake of argument the commons houseof par«» 
liament to lose its independence, and to become subser- 
vient to the views of the crown— what means could the 
people pursue to restore the independence of their com-> 
mons? They would petition parliament: the virtuous 
part of their representative's would exert themselves to 
the utmost : but obviously, all this wo.uld be to no pur- 
pose, if IIS a body they were subservient to the views. of 
the crown. In fine, it seems, that there would be no 
alternative but to avail themselves of the Uberty which, 
according to Locke, they would in such a case possess, to 
con^itule to themselves a new legislative power. 

We come now to defend some positions in the Com- 
mentaries^ froim which Mr. Sedgwick, as well as Mr. Chris- 
tian bef6re him, have, attempted to deduce conclusions 
tile most unwarrantable— ^conclusions which not onlv do 
not foUow from, but are Absolutely excluded by, those 
very positions. The learned commentator observes, that 
^^ In relation to those laws which enjoin only positive du- 
^*^ firs an4 forbid oaly such thin^s^C^ are not ma/a inse 
^^hnimata prohitita merely^ without any intermi^tture 
** of moral guilt, annexing a penalty to noncompliance^ 
''here, I apprehend, conscience is no farther toncerned, 
^ than by directing a submission to the peoaity, in case of 
'' oyr breach of those laws, l^hat in those cases the nker- 
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** nativie is offered to every man: either abstain from ihh 
*^ or mbmit io sin^h a penalty; and his conscience wil I be clear 
*' whichever side of the alternative he thinks proper to 
^ embrace. That those prohibitory, laws do not make the 
*' transgression a moral offence, or sin, and that the only 
" obligation in conscience is to submit to the penalty \t 
" levie<L It must, however, be observed," adds the learn- 
ed commentator, '''that we are here speaking of laws that 
" are simply and purely penal, where the thing forbidden 
^ oi: enjoined is wholly a matter of indifferejice, and where 
" the penalty inflicted is an adequate cOmpei>sation for 
" the civil inconvenience supposed to arise from the of- 
^' fence. But where disobedience to the law involves in 
*' it also Any degree of public mischief or private injury j 
^ there it falls within oui" former distinction, and is also 
*' an offence against conscience."* Now having laid 
before the reader the general doctrine which Is advanced 
in the former part of the above paragraph ; and also the 
qualifying observatioiii with whicn that doctrine is accom^ 
panied ; it may be prbper to stop one moment hereto in- 
quire if it does not follow from the whole, that with respect 
to any law, the breach of which involves any degree ofpuln 
lie mischief or private injury, we have no alternative but 
to observe the law, and cannot b^ guilty of a breach of 
it> without offending against conscience, even although 
we may be i^ady to pay the penalty ? Is not the distinc* 
tion plainly this,^ that where the law relates to matters 
of indifference, artd for the breach, of which the penalty 
is an adequate compensation,, we liave an opfion either 
to observe the law, or submit to the penalty; but wherie 
any public mischief or. private yijury , would ensue a 
breacn of the law, we have not any such choice, but ou^ht 
at all events to cotiform to the lav\ ? The reader, wno 
has perused the above passages in the Comrnentaries^ 
with Sufficient attention t<^ comprehend their meaning, 
will perhaps be surprised to hear of its having, been f^ 
serted, that, according to the doctrine therein contained, 
snxu^ling, which^ is indisputably attended with much 

1>ubhc mischief; is justiGabie, provided the penalty, wh«n 
evied, be submitted to! Strange, however, as it n^tay ap^ 
pear, both Mr. Christjian and Mr. Sedgwick have eon** 
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tended that the learned commentator^s oblervations txh 
an authority for the doctrine that tK^ nayui'enf of the pe* 
nalty is a sufficient aitonetnent for th^ offenceof smuggling. 
Tbe same remarks will serve ais an answer t6both« 

Mr. Sedgwick then, after taking notice of the duties 
imposed upon certain foreign articles of hoitie consump- 
tion^ and the penalty foir nonpayment bf such duties, as- 
serts^ that — * according to the doctrine we.are consider- 
^ ing, the offence of evading sadi duties is fully expiated 
' b^ the payment of the penarty, ifl^vi6d/ That— « What 
^will justify oiie man in this case will justify another. 
And that— ^. All smugglers ihen^ however numerous, are 
' free to rendier unproductive the most prolific sources of 
^ national revenue,8cc. without Cheir conscience Being any 

* farther concerned than to submit, on demand, to the 
^ payment of a fine they can no longer evade/ It is 
unnecessary almost to uisist upon it, that no such conse* 
quence would follow from the learned Commentato/^s doc* 
trine; in other words, that that doctrine does not sanction 
smuggling; for, B^pubfk ^tsc/jiVf would tollow the un- 
productiveness of the sources of national reveiiue, all ivith 
oSences as smuggling, are, according to him, bifences 
against conscience, and therefore n6t to be committed/ 
eveii if the penalty should be paid. 

This attack njpon Sir Wiliram Blaclistoiie, weak' as ii rk, 
is, however, followed up; for thie learned commentator, in 
another p(ace,f when speaking of the great temptations 
ip smuggling, and the necessity of preyenfing^ it, having 
observed, tliat " recourse must be hBd to exfraordinarj 
'^ punishments to prevent it, perhaps even (O capital onei^ 

* which destroys all proportion of putoisfhment, and putt 
'* murderers upon ^n equal footing witti sjuch as are reallr 
'< jguilty of lio natural, but merely a positive 6S^hcey^ 
luG, Sedgwick remarksf upon it, that 'It wet6' hardly 
'justifiable, one should think, fo make dedtR th^ eVe'nt ofa 
^choice avowedly giyen,ahd which might contsctVii/iidiis^b^ 
^accepled/ Now, so far froHiavpwihjgi-that any s^e^ 
iehoijoe is given in sucli cases as smuggling, or, tbat ft 
mj^t be concientibiisTy accepted, wps the learned cdm^ 
mentator, that, on the contrary, be in effect prbnouncill 
all such pffences as smuggling to be ol^enc^s agalhst^'cott^ 

* Rem. p. 58. f Com. v, J, f.8I7. + Rem. p. 59. 
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9ciQm^9 Auj ujyustifiable. It 49 a inpde.of argument 
lyiiicb reaects no credit upon tbps^ who hiive re^^rt to i|, 
when they see positions Iiiid down with certaia quaUficJl^ 
tiops^ ihus to dispute the truth of ib9s^ positions, asifijiejr 
ixaci iiot beiep quaUfied at all. 

4 iter haying attacloid. the posjtiQiispf the learne4 com- 
mentator wit^i respect to llie chpijc^ ojF observing the lavr 
o^r paying the ^ pepajty, as if the^ )^a4 t^ieeii |ipgua|ifie<|, 
Mr Sedgwick is afterwards cpn^ri^ne^to take notipeof 
those obsei*vations which limit the dpctrin^ ^^ to- Ulwp 
'* that are sioiply and purely penal whfjE^ the thing forb^^ 
'^ dan or en^ined is wholly mat^r of indifference.- With 
respejct to tliis qiialificatiop> be olji^erves,* that— *Tho«ip 
' whp imbibfg the general principje niajf n9i (rffyfty^dliicri- 
' niinate wi^h preqision the c^ses to wh^Qb it is tp be rfs 
^ stricted ; ^hat it 4oe^ °o^ sc^pi. e§ST tp ^isjcoy^r U^ 
' necessity of inflictive laws to coQtrol the subject, in pial- 
* tersof no aipment; that natiiranMstici? ^aimot warr^plt 
' nor sound policy require them } tn^ JtQ attiie;ip f^ p^piJty 
^ moreover po the qon-observapce of siich lai^rf ii ^. iS%- 
^ gr^pt and manifest oppression/ 34tj^ wh^t h^^^ w^ 
remarks as. these tp do with the ar^ui^enf; ? Jh^ trdl|i of 
the learnefl cpmuienUt^r's dpctnne^ould j^ot jhe in 
the least shaken, eyeaif it were to be a!|niitte4^ (hftt U)OSiP 
wbp imbihfe th^ gigxier^l principle dp not alwayf. di^cnmii* 
nate with precisjpn the case^ tp wbiph it is tp.W ri^stript* 
edjr-rtbat i|t is not easy tp discover the o^ep^^sity pf ^Hiiph 
J^wsr-thiit they are not called for ]t>y iiatur^l jujitice a^d 
soqjnd poj[i([:^-rraad that to annex ^penalty to their non-^ 
obs^rvapi^e ispf^pr^^iye^ Wi^ Mfould most willipgiy coDp^ 
th^ whole pf tbeai tp %h0 writ^r^ H) ip ret^rn^ te wouiidbe 
pnly so obligjpj^ as ta inform ^Sj how tbqy are ap|>licabl$, 
wbep the qi^estipp i.^, whether there are such laws m <xis<« 
encc, and pot wjbeth^ thosie laws are jpst pr opprespiVi^? 
In truth^ jf| as caadpur pught tp have direcbea> that gea* 
tlemap hadi^akeathe whol^ pf Sir. ^» Blac|(stpQe*f obs^* 
iration tpg<ether^ and bad ppnjsidere^) his doctrine ip a^qnib* 
lifted sense, (t^nd no two p^ropns who have r^ad the Qom* 
mentaries, can otherwise 9p4eriptaqdthrm;) there i^ould 
uot have bf^p Tpom fpr apy oth^r rem^rk^ than thps« last 
taken notice of} aa4 we should have bii ^d saved the troo* 
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Ue of making aa exposition of those arguments^ which 
could only be brought to bear^ in case that doctrine had 
been laid down as general and unlimited* 

But it is said that>* — 'To admit the existence of com* 
' pulsory edicts^ guarded too by penal sanctions. Which 

* are neither. preventive of evil nor productive of good^ 

* but go absolutely neutral and irrespective that the thing 
' commanded or enjoined is wholly matter^ of indiffer* 

* en^e^ is to libel tJie legislature and cnlumniate the domtitu*' 
tion.^ Now the learned commentator has (Certainly ad- 
mitted the existence of such laws ; and h&th said^f that 
laws which regulate and (restrain our conduct in matters 
of mere indfSeren'ce, without any good end iii view, are 
regulations dejstnietive ot' liberty. Biit it would be offer- 
kig ail indignity to his memory^ if any x)bderyations in tbi» 

}>lace could for a moment be thought necessary to defend 
t against such a charge as that ot having beeti a libeller 
of the legislature and a calumniator of the constitution* 
Indeed it is presumed that there will be found but few (if 
any) readers, unwilling to believe, that Mr. Sedgwick hiia- 
self must have overlooked the necessary inference from his 
own observation, or he would not have permitted it to 
remain; and the more especially^ as the most favourable 
opinion possible is called for with respect to that obser- 
Tation, not merelv to exclude the supposition of its haV<- 
ing he^n intendect to throw out an unworthy suspicion, 
as to any want of respect and regard in the learned com- 
mentator towards our admirable constitution, but as 
matter of lenity towards this controvertist himself, in as 
much as he must otherwise stand ^tf-accused and seliwcon^ 
Ticted of this most serious imputation ; for learn, O gentle 
reader that afterwards (mirabile dictu!> he actually asserts!}: 
of one of those very penal statutes which Sir W.BIackstone 
hath adduced— -the statute which inflicts a penalty for eX« 
ercising certain trades without having served an appr^n« 
iiceship— that it is ' a wron^ul violation o( the first prin- 
'ciples of freedom and relative justice!' Here then the ex- 
istence of a compulsory edict of the identical description 
in question is avoided by' the very same writer, who saVs, 
that to admit the existence of such edicts is to libel theW 
gislature and calumniate th^ constitution ! 
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We must not, however, be content with thus turning the 
gentleman rounds for he may be made distinctly to refute 
}m own arguments, and to support .those which he has 
prestioied to controvert. It must be remembered, that 
the position which tlie author of the * Remarks' combats, 
is,, that/' where public mischief or private injury would 
** not attend abrccich of the law, we may either observe the 
'' law or submit to the penalty," Now, upon the statute of 
apprenticeship in addition to what hath been already 
quoted, he says,* -that— ' No individual, should, in jus- 
^ tide, nor can, consistently with the general benefit, be 

* prohibited from exercising, for his own honest profit and 
^support, whatever of his ability or skill maybe subser- 
^ vient to that end. But that the statute of apprentice- 
' ship is directly pr^ff//^/rc of that/ — ^This statute then, in 
the gentleman's opinion, i» a prohibitory statute, which 
prevents individuals from exercising their skill for their 
honest support ; a statute, which in its operation, he con- 
siders unjust as it regards individuals, and inconsistent 
with the general benefit; nay, ^ wrongfully violating the 
' firstprinciplesof freedom and relative justice.^:]: A statute 
therefore, which,in hisestimation, has at least no reference 
to the general welfare, if it be not manifestly subversive 
of the felicity and freedom of the people. Now listen to 
what he says,t when controverting the above point in tb© 
Commentaries with respect to prohibitory regulations :— 
' Wexe they,' he observes^ 'enacted without reference-to 

* the general welfare, or were they manifesUy subversive 
'of the felicity and freedom of the people, under such 
' circun^stances, indeed* (the very circumstances whose 

* existence he himself maintains) * no principle of justice, 
^ no rule of reason,, could direct ah implicit submission to 
' their authority : for since those are the great objects to 
^ be attained by all, such regulations, no one can be 
'pbliged in foro cemdentia, to become instrumental in 
' defeating them.' Why, what is this but saying that in 
justice, reason, and conscience, .we shall stand excused if 
we should be guilty of a breach of this statute ? Is it 
not equivalent to the doctrine bf the learned comment^- 
lor^ that we are not compelled to show an mplicit sub« 
mission to the directions of such laws, smd that consci* 
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eDce 19 not Farther concerned than bj directing a sttlw 
mission to Ihe penalty in case of our breach of them ? 

But without exaininipg >yhether oar code does not con<* 
tain some laws, which, looking to their original policy^ 
may be considered as trenching unnecessarily upon tho 
liberties of the subject, we would ask the author of th^ 
^Remarks'ifitneverhathoccuri^edtohimth^tsomelawsstiU 
unrepealed, havine penalties attached to them, and which 
originated inbound policy, are now become mere matters 
of mdifference as to their being observed or not i Withoij^t 
pressing the statute of apprenticeship any further upon 
his attention at the present moment, it will perhaps be 
sufficient, by way of example, to ma:ke a remark or' two 
upon another of the laws mentioned by Sir W . Blackstone 
— :the law which requires the dead to be buried in wool- 
Jen. Now, when that act was passed the staple trade of 
the kingdom stood in need of every encouragement; but 
in the present state of in^nufaciures and commerce it can-i 
not require any such adventitious aid;. and th^re was 
consequently no such inconsistency as hath been $ittempU 
ed to be shown* in the learned commeutator^s speaking 
of this law^ when looking to jts original policy, as a laW 
consistent with public liberty, because promotive of the 
staple trade ; and in another place,:]: when looking to the 
necessity of its being observed at the present day,— as a 
law the observance or non-observance of which is a matter 
of indiiference. ♦' When the reason ceases," says the 
learned commentator,^ '^ the law itself ought likewise to 
^' cease with it." But it does happen^ in some cases, tha^ 
the law survives its original policy; and where that is the 
case, there cannot be any obligation' in conscience to 
observe it — any want of integrity should it be infrin^d, 
As at this da^ neither public mischief nor private injury 
would result from a breachof such laws^ the only obliga- 
tion in conscience with respect to them is Recording to 
the learned commentator's doctrinejl ^' to submit to the 
^* penalty, ifkvitd** This expression, if levied, hath .been 
caught ai.^ * He may well wait, it seems,' says Mr. Sedg- 
wick, ^ until the infraction is discovered, and the amerce-i 
^ ment claimed ;' and further observes that — ^ The extent 

^ Rem. p. 59 (in a note), j Com. v, 1, p. 126, | Ibid, 
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* of Sir W.Bla'ckstone's reasoning cannot he cireumscribed. 
' That if such ordinances of the civil power as have no 
' absolute connexion with the prinaary law of morals may 
' be eluded without guilt, provided the transgressor, j/'rf^- 
^ iecttd/\^ prepared to tender the forfeiture incurred^ 
^ e^^Tj man, whose conduct is removed from immediate 

* inspection^ may with little danger, and without respon- 
^ sibility, violate the restrictive municipal statutes of his 
' country, and lay aside that understood faith which the 

* members of every community are held to preserve to- 

* wards ^ach other.' Itobviouslyj however, does not fol^ 
low from, the learned commentator's reasoning that the 
restrictive municipal statutes of the country g^nerfl/Zy, as 
the above observation of Mr. Sedgwick would imply, may 
be violated without euilt, nor that understood faith ot^ 
which he speaks, be laid aside, provided the transgressor, 
if detected, is. prepared to pay that forfeiture — and for 
this reason, that public mischief, would in many cases be 
involved in s^ch disobedience : for the doctrine of Sir W. 
Blackstone is, that every ordinance of the civil powerj, 
the breach of which would involve in it any degree of 
public mischief or private injury must at all events be 
obeyedi and cannot beinfringed without an offence against 
conscience. The words, "^ if levied>' as used by the learned 
comnientator, were necessary to meet such ordioauces 
fis the above mentioned, statute relating to a()prentice* 
ships; aud« to which) according to the gentleman him- 
self, we are not, by any principle of justice, by any rule 
of reason, directed-M)r in^bro amscicntm bound-^to pay 
an implicit submission— cases, where it may be supposed 
that in many instances the penalty never would be levied 
nor the payment of i'l enforced. 

Theaatlior of the ' Remarks* asserts also,* that we may 
assure ourselves that no such choicje either is, or is intend-^ 
cd to be given as---*^ either abstain from this> or submit to 
*' such apenalty"t that— ^' a legislature would ill discharge 
'^ the trust reposed in it, tl)at should propound any suqh 
' option*' But this is not the point; for the question is not 
tvhcther the legislature whicli made the law intended to 
ttffer the subject the alternative, and to leave him at li-^ 
feertyto choose between the two ; but whether he must 



Rem. p. €u t Bl* Com. v. 1, p. 58. 



5i A yindication tf 

at all events conromi to the law; or^ rather^ may ndt 
with a safe conscience violate the law upon payment of 
the penalty affixed ? Now the learned commeRtator is 
only speaking of such laws, as, for example, that above 
mentioned^ which inflicts a pecuniary penalty for exer« 
eising certain trades without serving^ an apprenticeship 
thereto : And after what Mr. Sedgwick hath, said with 
respect to this statute, he surelj' will not be disposed to 
contend, that the man who should exercise such a trade 
without having served an apprenticeship according i& 
the requisitions of that statute, would be guilty of any 
crim^inal act-<-any offence against conscience. He has 
lio other alternative, thau to prove as unsound, and to 
abdiidon all that he has said and contended for, upon the 
subject of that statute ; or otherwise, to admit the truth of 
thtit position, which he hath endeavoured to disprove— 
that M-e have the option either to ** abstain from a breach 
*' of the law, or to submit to the penalty," and we will add 
too/* if levied." And yet the legislature did not intend 
to give an V such option, but meant that at all events the 
law should be strictly obeyed. 

Sir W. Blackstone having in one place* observed, that 
<— '^ Where disobedience to the law involves in it an^ 
*' degree of public mischief or private injury, there it falls 
** within the former distiu?tion« and t$ also an offence 
" against conscience.^ And in another placef having 
defined a municipal law to be — ** A rule of^ civil conduct 
'' prescribed by the. supreme power in a state commanding 
''what is right y and prohibiting what is strong/' Mr. Sedg* 
wick contends;}: that ' One or other of the following po] 
^ sitions must be conceded. If^ in any instance, the disre* 

* gard of this rule of civil conduct be attended with* ita 

* degree of pub fie mischief or private injury, then is the 
^ above definition erroneous. If without adverting to the 
'^definition, we look only to the fact, thfe rule itself is un- 
'necessary, and ought not to have been prescribed. If, 
' lastly, the definition be just and* correct, then cannot 
'- any municipal law possiblv suffer violation, without in- 

* volving tome degree of public mischief or private injury.* 
And he conchides by sajring, that—' Every instance of 
' disobedience to the laws is, then, on the ground of our 
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* author's own reasoning, an offence against conscience.* 
It seems that if the learned commentator escapes without 
having the charge of some error or inconsistency brought 
home to him, it will not be for want of zeal in Mr. 
Sedgwick ; but it will, we trust, presently be seen that it 
does not follow from the above reasoning, either that 
every instance of disobedience is an offence against con* 
science ; or that the definition of a municipal law is er« 
roneous. Now, in the above mentioned instance of a 
person exercising a trsrde contrary to the intention of the 
statute of apprenticeship, it is clear^ that a municipal law 
would «uffer violation, but yet it would involve no degree 
of public mischief or private injury, and consequently 
would not be an offence against conscience. But then, 
says Mr. Sedgwick, that cannot be a correct definition, 
which desc/ibes a municipal law to be '^arule of civil con« 
^' duct, commanding what is right , and prohibiting what is 
*' urong." In defence of that definition, however, it is to 
be observed, that the words right and wrong are not made 
use of with a reference to the intrinsic quality ef the 
action which may he enjoined or forbidden, nor to the 
consequences which may be likely to follow : for — '' la 
'' things naturally indifferent," as the learned commentator 
says, ^' the very essence of right and wrong depends upon 
" the direction ofthe-lsiw^to do or to omit them." Now 
the laws may urescribe* those things, the observance of 
which is wholly a matter of indifference ; or which may 
in the course of time become so, although originally es* 
sential to the public welfare ; and yet to such laws the 
definition would apply, because the things prescribed take 
their complexion of right or wrong from the mere cir-* 
cumstance of the directions of the law with respect to 
them. But it does not follow, that because the laws may 
in that sense be correctly said to ^ command what is right, 
' and to prohibit what is wron^,' that therefore the disre- 
gard of the taw would be attended with any degree of 
public.mischief or private injury '; or be in any manner 
an offence against conscience. The law says — and 
therefore in its eye — it is wrong to exercise any trade 
within the statute without haying served such an appren* 
ticeship as it requires, but «till it is a law the non-obser- 
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Tance of which would not at this day be followed by ttnf 

Eublic mischief or private iryury; and consequently no*! 
e an offence against conscience. But after all, the 
learned commentator's definition could only be intended 
to be applied to just laws^ and the accuracy of it would 
not be impeached by the circumstance of a legislattirfK 
passing an unjust law, by subjecting the people to penal- 
ties for things merely indifferent; or because there are 
penal laws in force regulating our conduct in niaiters of 
no consequence at this day, although formerly of greai mo^ 
xnent. 

When for the purpose of proving me learned commen- 
tator to have fallen into some inaccuracy, it is contende(]> 
that the definition which describes a municipal law as 
commanding what is right and prohibiting what is Wrong/ 
either must be erroneous ; or that the disregard of such a 
law must be attended with some degree of public mischiet* 
or private injury; it-is worthy of observation, and ought 
not to be overlooked, that in the very place where Sir VV^, 
Blackslone is supposing the existence of laws a breach 
of whi^h would involve no public mischief or private in- 
jur}', he is actually going through that definition, and 
commenting upon the terms in which it is couched ; 
nay upon tjie identical words, '' commanding what is 
•* right, and prohibiting what is wrong ;" and therefore 
even admitting, contrary to what we have contended for 
above, that laws involving no public mischief or private 
injury, do not come within thatdefinilion ; yet could not 
that circumstance be held lo prove the definition erroneous 
but rather warrant a conclusion that those iavvs Were re- 
garded by the learned commentator as forming an excep- 
tion to his general definition and as a qualification of the 
general doctrine. 

To conclude — Sir W. Blackstone's doctrine seems fo be 
in substance this — Where disobedience to the law involves 
in it no degree of public mischief or private injury we 
have the alternative either to abstain from what is prohi- 
bited or to pay the penalty ; but where any degree of 
public mischief or private injury would follow a breach 
of tiie law, there the injunctions of the law must at all 
events be conformed to. Now the arguments by which 
Mr. Sedgwick hath attempted to disprove that doctrine 
arc total I v irrelevant, inasmuch as they are confined to 
the lawbcigalu^l smuggling; and otkei' cases in which pub-* 
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lie mischief would result from a breach of the law; for 
witli respect to such laws^ the learned commentator hioi'* 
«elf expressly observes, that there is no such choice giveUj 
And that they cauaot be infringed without an ofience 
against conscience. Sir W. Blackstone, in support of his 
position, had given instances of laws with respect to which 
the alternative was given; why then did i)ot thisgentle-!- 
man, who labours to prove the weakness of that positioUj 
argUe from otK'of those laws, instead of taking the trouble 
to select other laws, aud laws too which are totally inap^ 
plicable? Are we to consider hi$ conduct in this parti-* 
cular as straatageiin to, draw aside the reader's atteutioi| 
from the on]y true question in the c^se, in order to pre^ 
vent the io^ibecility of his objections to Sir W. Black-;, 
stone's positions fron^ being detected, or are w^ to cou- 
plude, that those positions have been assailed by persons 
to whom t,heir real meaning was unknown* Whatever 
jftnswer is capable of being given to these qiiestioASj thf 
position themselves remaiq unshaken* 
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CHAPTER IL 



WE are now come lo the second chapter of Mr. Sedg* 
wick's 'book^ in which are discussed certain positions of 
the Commentaries relating to the obligation ot the jadge» 
to observe former precedents. — Upon this subject Sir W. 
Blackstone observes^* that ^' The doctrine of the law it 
*^ this: that precedents and rules must be followed, unless 
*' flatly absurd or unjust; for though their reason be not 
^' obvious at first view, yet we owe such a deference to 
^' former times as not to suppose they acted wholly with- 
^' out consideration.'^ But Mr. Sedgwick asserts, + that 

* To restrain those advisedly appointed to the presiden- 

* cies of justice, to the judgments and practice of their 
' predecessors, is not only to arraign their fitness and 
' integrity, but to deprive ourselves of the benefits of 
' that *' experience improving on experience," which 
"^ alone can meliorate systems, or give perfection to 
^ science.* This gentleman, however, obviously contends 
for that which would make our judges law givers, not 
expounders of the law. It is not their business, but the 
province of the legislature— to meliorate the system and 
to improve the science. With respect to any arraignment 
of the fitness and integrity of the judges, arising from 
the circumstance of their being restrained to decide in 
conformity with the judgment of their predecessors, we 
must avow, ourselves to be wholly unable to discern any 
shade of such suspicion. The duty of the judge is to 
determipe according to the known laws and customs 
of the land* He swears to discharjge that duty to the best 
of his ability. Now the existence of many of the customs 
which form a part of tbe common law, are ascertained 
chiefly' by iiieans of those former judicial decisions, 
which indicate what the law was understood to be at 
that tim^. Consequently the judge who did not decide 
consisteatlj with those decisions unless they were in 
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themselves coiitrary to the common law^ would be guilty of 
perjury^and no one who might possess even the most deli- 
cate sense of honour^ would hesitate to accept the office of a 
judge, for the reason merely, that he would be bound to 
follow a rule which might serve as a guide, to him, in 
observing that duty "which he must swear to discharge. 

The injustice and inconvenience which would result 
from a non-observance of the rule are unanswerable ar- 
guments, in its favour. Former decisions have been re- 
ceived and acted upon as law by the public; titles to 
estates have been approved and accefpted upod the 
atrensth of them, and under the conviction that they 
would not afterwards be disturbed; hut those titles woOld 
be overturned by contradictory determinations. To sub- 
vert the doctrine which has been laid down in some ad- 
judged cases, would be in effect to destroy half the titles 
to estates in the kingdom. How much would not the 
public be benefited by such a melioration of the jsystem ! 
Such fier/ec/ion given to the science! How much it is 
to be lamented that any rule should be observed which 
operates as an obstacle in the way of improvements so 
perfect and so desirable ! How much of serenity would 
pot the non-observahce ef this rule be calculated to im- 
part, to thejquiet and repose of all who Would then have 
cause to apprehend the beggary of thems<;lves and fa- 
lailies, by reason that any subsequent judge might cause to 
be regarded as illegal and unsound, that decr^ioii, upon 
the fiiith of which the title to their property depends ! 

/ To retain rules and adhere to decisions, for no other 
^ reason,' continues the author of the * KemarksV) 'thati 
' because thqr were made oed^uries ago, is neither discreet 
^ nor salutary.' As if the learned commentator could 
possibly be supposed to mean, that those precedents werfe to 
be observed on the score of their antiquity solely, Wbeh he 
has himself expressly declaimed 'the object to bef — ^^' to 
^' keep the scale of justice even and steady, and hot 
^ liable to waver with every new judge's opinion. ** It is 
true, that he says in the passage extracted by Mr: Sedg- 
wick, that '' Though the reason of those decisions be 
^' not obvious at fiirst view> y^ we owe such a deference 
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*' to former times, as not to suppose that they acted 
*^ wholly without consideration ;" but he does not mean 
by this, as that geotleman would represent, that — ' our 

* ancestors not being supposed to have acted wholly with- 
f out consideration, therefore, precedents and rules must 
' be followed, ttnUssJUtlif absurd or unjust.^ The learned 
commentator has not linked together any such pro- 
positions; he means, that although the reason be not now 
apparent, yet the decision is not to be Jn validated on 
that ground iperely, f6r it is to be presumed that there 
was a sufficient reason for it when it was passed; but his 
argument for the observance of the rule, does not rest 
upon this supposed reason, but upon the advantages of 
considering tne decision to be law, and to govern- in 
succeeding eases. He had previously said/ that the rule 
admitted of exception, where the former determination 
was. most evidently contrary to reason, and here he is 
to be understood to mean, that the mete circumstance of 
the original reason of the law not being now discoveTaUe, 
is not sufificient to warrant us in concluding that it was 
against reason. " It is sufficient," says he,* *' that there 
'' be nothing in the rule flatly contradictory to reason, and 
f' then the law will' presume it to be" well-founded." 

Indeed the author of the ' Remarks' drops an admission 
afterwards, to the full extent of the learned Commenta- 
tor's doctrine. 'With regard to the ancient public 
' usages of the kingdom, to the stable laws of property, 
' and to those maxims of legislative policy, which time 
^ has kneaded into the frame of our constitution, the 

* repose and serenity of civil life require that some con- 
' stantand settled practice be observed.'f But in the 
opinijbn of that writer, S(ir*W. Blackstone hath .gone too 
far in saying, that— ''^ It rs an eUabiished rule to abide by 
*^ /brmer precedents where the same points come again m 
^' litigation ; as well to. keep the scale of justice even 
f' and steady, and not liable to waver with every new^ 
** judge's opioipn ; as also because ^he law being in that 
** case solemnly declared and determined, what, before 
'* was uncertain, and perhaps indifferent, is now be« 
^* come a permanent rule, which it is not in the breast 
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^* of any subsequent judge to alter or vary from, ac- 
'' cording to his own private sentimeRts ; he being sworn 
** to determine not according to his own private judgment, 
^' 'but according to the known laws and customs of the 
'• land ;"* for, says Mr. S.f* Usage is not permitted to give 
' efficacy to custom incompatible with equity ; Malm usus 
* abolendust$t /is the established maxim of law. Why, 
' then, should a juridical decision, if repugnant to the 
^ pjrincipleJs of sound reason and substantial justice, be 

declared permanent and immutable?* It seems scarcely 
credible that any writer should be so much mistaken as 
to, suppose that, by the '' customs of the land,'' were 
meant .those local customs which relate to particular 
districts — those usages, to which the maxim malut usus 
abolefidus est is applicable. The customs which are 
spoken of by Sir W. Blackstone are those which con- 
stitute the foundation of the common law; and one of those 
customs, is, that if a man dies seised in fee, his estate 
shall descend to his eldest son. Now where a man has 
many children, and that estate forms .his whole property^ 
it would not probably in the opinion of the judge, be 
altogether compatible with equity^ that such a custom 
jshould be the means of affluence to one child add, penury 
to all the rest; yet what man is there who could think 
the meLxim Malm U8US abokndus est spplxcMe to such a 
ease. Should any judge consider that or any other prin- 
ciple of the common law to be attended with injustice^ 
U would not be for him. to attempt ^ to improve that 
^.system which he is appointed to administer,' by rejecting 
those principles, and for this plain reason, because it 
his duty to administer, and not to improve. 

But with respect to any former juridical decisions^ 
that are repugnant to the principles of sound reason 
and substantial justice, so far from being permanent 
and immutable are they, that no succeeding judge is 
bound to conform to them. And why? Not because the 
customs of the land or common law are bad, and there- 
fore ought to be abolished; but because it would be evi- 
dent from their being contrary to reason, that they are 
■ot consistent with the common law, which is the per- 
fection of reason, and consequently their claim to be 
observed, which was, that they were evidence of the 

* Com. v. I. p. 69. t Rem. p. 68* 
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commoQ Isiw, would fail. It would be the duty of a 
judge in such cases, to vindi(;ate the common law by 
over throwing such erroneous decisions^ The learned 
commentator has himself" distinctly said*^— " Ttiis rule" 
(as to the observance of former decisionB,) *' admits of 
^^ exception where the former determination is most 
*' evidently contrary to reason^ much more if it be 
'' clearly contrary to the divine Uw* But even in Bueh 
'' cases the subsequent judges do pot pretend to ipake 
^^ anew law, but. to vindicate the old oae from misrepre* 
*' sentation." It is said, however, by Mr. Sedgwick,t that 
*• the distinction taken (in the passage last quoted from 
'- the Commentaries) is not very intelligible, nor does it 

* reduce the general rule within any apparent or discover*^ 
' able bounds. That ^taking the term law in the sense 
^ here affixed to it, where a former -determination is re- 
^ jected, if that which is made to take- place if it is not^ 
^ anew law, what isiti If the judges affirm of such 
' prior decision, that it was not law, and on account of 
' its manifest absurdity invalidate it, how can they be 

* said to vindicate iijrom misrepresentation V In answer 
to the firsJt question, it is to be observed; that the rejection 
of a former erroneous decision is not in itself a new law, 
but a vindication of the common law — the law of the 
land, from the misrepresentation which that erroneous 
decision occasioned. The former decision was a false, but 
the latter a true exposition of the law. Neither decision 
amounted to a law in itself, but each professed to be con- 
sistent with tlie common law of the land. When the for- 
mei: law,which falsely purported to declare,what the com- 
mon law in that particular was became exploded by a 
subsequent and sound manifestation of it,— it was merely 
rescuing the common law from misrepresentation. 

Tathe second question, it is answered, that by affirm- 
ing that the former decision was not law, and by invali- 
dating that decision, they are not said by Sir W. Black- 
stone to vindicate t/, that is to say, the former decision 
itself, but on the contrary, to vindicate the old law or 
common law of the laud, from misrepresentation. 

The doctrine of Mr. Sedgwick appears to be, that 
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{briner determinations shbuld regulate, not rule:'* and 
it wilt be perhaps sufficient to remark with respect to it, 
that former determinations, if correct, ought to rule; 
but, if incorrect, ought not even to regulate. 

The gentleman concludes the chapter with remarkaU^ 
inconsistency, for he concedes, as it seems to me, all that 
he. had in the preceding part of it opposed. * It is, l'«e 
observes, •}• ^ truly of the highest importance that a peo- 

* pie should repose with safety on the adjudications of 
' those who exercise the judicial power in the state; 
' and that, in a science so complex as that of the mu«ii- 

* cipal law of a great nation must manifestly be, as mucli 
^ of permanence and uniformity as is consistent with the 
'ends of justice, be preserved. This must, however, be 
' hopeless, unless certain avorctd rules and dtchioMS be 
^ admitttdy upon the faith of which the}f may at all timt$ 
^ act with promptitude and djfiance ; and the recorded 
' judgnients of the courts of Juw and equity be ofiita- 
' bility sufficient tp instruct the ignorant, to dipiermine 
' the doubtful, and to serve as a sure and unfailing guide 
' to all, in after times, who may have parallel rights to 
' assert, and similar obligations to fulfil/ 

U only remains for me, before this subject be dismissed, 
to take notice of the use which Mr. Sedgwick has endea- 
voured to make of a^ertain alleged dictum of the late 
Lord Mansfield, which had indeed almost escaped me. 
In suf>port of his aigunient, that judges are not bound 
by former precedents ; the gentleman hath represented + 
his lordship to have said in the case of Zouch ^x demiss^ 
Woolston V. Woolston et ah that — *^ There are no pre- 
" cedents, which srand in the way of our determining 
" liberally, equitably, and according to the true intentioa 
^' of the parties." Such an expression as this, which has 
been alleged to Have fallen from one of the highest charac- 
ters that ever presided in our courts of judicature, would 
have proclaimed to the world the unworthiness of him who 
used it, to fill so dignified a seat, it would have amounted 
io an assertion, that judges are not obliged to determine 
accorcling to the strict .thoush established rules of lawj 
but tfiat it is permitted them to decide acdording as their 

» Rem, p. 7a t Ibid, p, 71. I Ihxd. p. Cg 



tt A Vindication of 

sentin^CDts and feelings may direct ; — ^according to their 
own private coDcfeptions of what is liberal and eouit- 
able m every particular c^e. But the great Earl of 
Man86eld was too accurate a judge, too well acquainted 
-with bis duty, and too zealous in the discharge of it> to 
advance any such doctrine as that which bath been im-* 
puted to him. His observation was in terms this— 
** There are no precedents which can stand in the way 
'^;of our determining this c^se, as it ought to be deter^ 
** mined, liberally, equitably, and according to the true 
" intention of the parties."* And why that case? be^ 
cause, there were not with respect to it any precedents 
which applied. The doctrine recognized by Lord Mans- 
field was the very reverse to what Mr. Sedgwick has re- 
presented it; for in the very passage that immediately 
precedes the observation whiqh has been just now quoted, 
his Lordship avows that in the case of Ratth y» Popham^ 
Unit Court thought themselves bound by fVhitiock*8 
ease ; and then proceeds to observe, that in f ji^t/y,that 
ease was determined differently; which was acknow- 
ledging that the Court had considered themselves bound 
by form'er precedents, even where the equity of the case 
was against them. 
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CHAPTER III- 

IN the third phapter of his 'Remarks upon the Commexw 
taries/ Mr. Sedgwick disputes the propriety of some ob- 
servations of SirW. Blackstone upon th« question, whether 
the union of the jtwo kingdoms of England and Scotland 
would .bedissolvedby an infringement of those points^which 
when they were separate and independent nations, it* 
was mutually stipulated should be fundamental and essen- 
tial conditions of such union. Before we take notice of any 
the arguments either of the learned commeutator> or of 
the author of the ' Remarks,' it will be of service to state 
briefly th^ manner in which that union was eflFected.-r-Ia 
pursuance of an act of the parliament of England of the 
third of Q. Anne, certain commissioners were nominat* 
ed on behalf of the kingdom of England. — And in pur* 
suance of an act of the third session of the parliament of 
Scotland, certain commissioners were nominated oa 
the behalf of the kingdom of Scotland to treat, of and 
concerning an union of the said two kingdoms.* 
But it was provided by those acts of parliament. That 
such commissioners shpuld not treat of or concern- 
ing any alteration of the worship, discipline, and go- 
vernment of the church of the said kingdom as then by 
law established. The commissioners met, and agreed upon 
the articles of union. But before the treaty or union was 
fully concluded between the two kingdoms, an act of par- 
liament of Scotland was passed, whereby it was declared, 
that the presbylerian church government and disciphne 
should remain and continue unalterable ; and that the said 
pi'esbyterian government should be the only government 
of the church within the kingdom of Scotland. And it 
was ordained, that th&t act with the establishment there- 
in contained should be held and observed in all times 
coming as a fundamiental and essential consideration of 
any treaty or union to be concluded betwixt the two 
kingdoms without any alteration thereof or derogatioa 
therefrom in any sort for ever : and that in any act of parlia- 
ment that should pass for concluding such union, the sam^e 
shbuld be declared to be a fundamental and essential con- 
dition in all times coming. A similar act was passed bj 
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the parliament of England with rer.pect to tlje church of 
England. Accoalingly, by the act of union of the two 
iiiigdoniSj* it is enacted, * that the act of parliament for 
securing, the church of En:;ia!id as by la.w established, 
and the said actof parltaiiient of Scotland for secnring 
the protestant religion and prosbyterfan church govern- 
ment, be, and should for ever be held aifid adjudged \o 
be and observed as fundamental and essential condi- 
tions of the said union: and should in all times com-r 
ing be taken to be,' arid were tliereby declared to be 
essential and fundamental parts of the said articles and 
union and the articles of union, and. the said acts for 
securing the church of England, and for securing the 
presbyterian church government of Scotland, were thereby 
eoitcted and ordained to be^ and continue in all times 
coming the complete and entire union of the two king- 
doms of England and Scotland.' Now ii cannot be de- 
nied to have been the intention of tlie parliaments of 
England and Scotland at tiie time of the union, that the 
two kingdoms should not continue united after those funr 
damental and essential conditions should be broken. No 
language could express that inteation with more clears 
ness and force. 

Having premised thus much, it is in the next place to 
be observed, ^hat Sir W. Blackstone, when commentipg 
vpon those articles and act of Union, gives it as bis 
opinion-jf — '* That the two kingdoms are now so insepara* 
'• blj united, that nothing can ever disunite them again, 
••'except the mutual Consent ofboth^ or the successful 
** resistance of either, upon apprehending an infringe* 
** ment of those points which when they were separs^te and 
** independent nations, it was mutually stipulaited should 
** he/undamental and essential conditions of the union. '^ 
And in a note to the same passage be says, th^t— " It 
♦* may jtistly he doubted, whether even such an infringe- 
^ menl (though a manifest breach of good faith, unless. 
'* done upon the most pressing necessity) w6uld t>f itsetf 
^ dissolve the union : for the bare idea of a state, without 
^' a power somewhere vested to alter every part of its laws 
•* is tbeheigbtofpoliticalabsurdity." But the author of the 
* Remarks^s disposed to deny that the parliament of Great 
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Brit$iinj has finy powi^r to alter the constitution of the two 
churches ivhich were made fundamental conditions of the 
union. ' Although/ says he,* ' it naiay*be, and is e?^pedieq|^^ 
^ that a comtnunity should contain within itself the 
' means of new modelling its local adjustments^ and 
' making provision for its own exigencies^ it does not 
' therefore' follow that thii alterant power should extend 
^ to all those accords and conditions which are in the 
^ express terms of its alliance and conjunclion with a 
' separate province/ That a power of modelling local 
adjustments does not tiecessarily induce those accord* 
and condi^ton^ alluded to, tnust be conceded to Mr. Sedg- 
wick: but the admission will not assist him ; for the pro- 
position itself is no less inapplicable to the matter in 
debate than it is self-evident. ' The questions to be con- 
sidered are of a different kind ; as, amdngst others — Is it 
not competent to the sovereign povyer of evejy state ill 
the exercise of ils power of making laws to alter the 
constitution of its church establishments ? Are not the 
same powers of parliament with respect to the churches 
of England and Scotland, by which the constitution of 
those churches was first established, competent to their 
alteration ? Do not those powers still subsist? Wias it i)i 
the power of the two pariianients which existed iat the 
time of the union to abridge the authority of future par- 
liaments? Is not the parliament df Great Britain l"h« 
parliament both of England' and Scotlanci ? And now thai 
they are represented by one parfianient, is the powejr of 
that parlianleiit with re$pect to the power of making laws 
in regard to the goyernment and regulatipp of each stai^, 
less in any respect than it was when it was the parlia- 
ment of Scotland or England only? To maintain th^ 
negative of these propositions, is of the number of ih^ 
difficulties which Mr. Sedgwick has to surmount; b.ut 
that gentleman arsues as if he looked upon the point to 
be— whether the afterant power of one state can e:iteji<|l 
to alter the terms Which have been entered into betweeu 
that JBtate and a separate one, for hxi alliance and qon- 
iunction between them : ^, put this case— suppose the 
iCingdom of Scotland had agreed to unite Avith England* 
jma to submit to the parliament of England as then coa« 
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•titutedj but under certain restrictions and excepliofis, 
as the preservation of the presbyterian chyrch^ for ex- 
amplcj it would be plain that the parliament of England 
irouid have no greater power to alter the presbyterian 
worship in Scotland^ than to determine what reliffrt>n 
should be established in any foreign state. It woula^ as 
to those restrictions^ resemble the case of a federate alli- 
ance. The two states could never be completely incor- 
porated in one; for the legislative power of the principal 
state would have no absolute right of legislation over the 
other. But here the case is totally different ; for Scotland 
is represented by a parliament as well as England : and 
when an act of parliament passes which concerns Scot- 
land, it is the parliament of Scotland giving laws to Scot^ 
land; or, which comes to the same thing, it is the par- 
liament of Great Britain giving laws to that part of Great 
Britain called Scotland : and when such an ^ act particu- 
lar]^ relates to England, it is the narliament'of Enfflaind 
gi^in^ laws to England ; or it is the parliament of Great 
Britain giving laws to that part of Great Britain called 
England : for by the third of the articles of union — '' The 
^^ united kingdom shall be represented hy one parliament." 
But in such an union as that between Scotland and England 
there is a complete incorporation ; neither state can have 
a separate existence. Bjshop Warburton* observes^ that 
in such aa incorporate union the two contracting parties 
are totally annihilated^ without any power of revival ; 
and a third arises from their conjunction^ in which all the 
rights of sovereignty, and particularly that of legislation, 
must reside. ' But (asks Mr. Sedgwick. f) does this right 
* of legislation necessarily include the right arbitrarily to 
^ violate the positive and essential stipulations which have 
' b^^en made the basis of such incorporation V Which 
aball be answered, by inquiring whether the parliament 
of i80') is nol as competent to do away the ihio^ stipu- 
lated for, as the parliament of 1707 was to stipulate ? 
Scotland is now^ as 9he was then^ represented by a par- 
liament. So iii England. Will the gentleman inform us, 
whence the parliament of 1707 derived the power of 
preventing an equally extensive exercise of the rights 
of sovereignty by the parliament of 180^ I It would 
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be ipsulting the learned reader's understanding to attempt 
to p^ove the truth of a proposition so evident, as that the 
power of the legislature is not less now than it was a cen- 
tury ago; but if any student requires some authority, 
be will find one in Lord Coke.* With respect to the 
words arbitrarify to violate, it is a mere begging of the 

auestion; for if the parliament has the power to alter^ 
le exercise of that power would not be an arbitrarj 
violation. 

' Wherefore is it/ continues Mr.Sedgwickj»f ' that such 
^ political alliance should become tantamount to an utter 
' extinction of the states whose interests are meant to 
' be consolidated ; and what is the nature of that artificial 
' third sovereignty, thus rising from the ashes of its 
^ exanimate parents ?* The answer is, that considered as 
separate states, they are utterly extinguished because 
united in one, and. under the same sovereignty, as being 
represented b^ one parliament. The nature of the third 
sovereignty, is the ^ame as of all other sovereignties; 
the sovereignly of Great Britain includes in it the powe^ 
of giving laws to Great Britain, as the sovereignty of 
Scotland or England, when separate states, possessed 
the power of ^ivmg laws to Scotland or England. 

By way of illustrating his reasoning in the note above 
referred to. Sir . W. Blackstone observes, J that *' An act 
** of parliament to repeal or alter the act of uniformity 
'^ in England, or to establish episcopacy in Scotland^ 
'* would doubtless, in; point of authority, be sufficiently 
'' valid and binding; and notwithstanding such an act, 
'' the union would continue unbroken// But upon this 
sentence Mr. Sedgwick remarks § — tbkt ' It does not seem 
^ readily demonstrable how any solemn pact can be pre- 
^ served inviolate and unbroken, consistently with the 
^ infraction of its declared and niost. fundamental co- 
^ venants/ Now, if that gentleman's observation is 
intended to amount to nothing more than this> that the 
terms and conditions of the union cannot continue to 
be the same after an alteration has been made in them; 
why it would be equally futile and unnece^ary to refuse 
to ^mit the accuracy of his remark ; but> if he means 
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thut the trnion eantiot conlinse, ai to tome artidetj after 
others of thetn which were at the time declared to be 
r^ndan^eAtal conditions, are removed, (and which is the 
point at issue,) then, the nnion^ may continue notwith- 
ataaditig sotfte of those conditions slioutd cease to 
exist ; and it is demonstrable iti this way — ^Tfae parlia-^ 
menls of 1707 could not guarantee that those couditiont 
ihbtfid be observed as fundamental conditions by all 
succeeding parliaments.* The same right that the par- 
liament of 1707 had to m(ike them conditions, has the 
parlla'meVit of ISOp to dispense with those conditions j 
and to c^use the continuance of the union notwithstand- 
ing, their "absence. And in so doing the parliament 
of 180$ would be giiilty of no unjustililible iufraction of 
the treaty, no arbitrary violation of its s^?ptil^tidns,— be- 
cause the pjirliament of ^707 had np authority to binA 
future parliaments to the observance of those cdnditionf, 
as ^undihxientfrl^ essential, and inseparable from the union 
iiself. Does Mr. Seclgwick, or any other man, doubt, 
thai (he king, lords and commons in 180i> have as great 
a rtght to dissolve the union altogether, as the queen, 
lords and commons in 1707 had to agree tipon thBt mea- 
sure ?t Then^ if that be so, who wiildispute that they 
have not now the power to alter the terms of the present 
unidn? Who will say, that siich an alteration must at all 
events be of itself the dissolution of the ubion contrary 
to the intention of the existing Ij^grsfature. 

That gentleman adds, that ' it is not perceivable how 
* the hbove language' (with respect to the union continu- 
ing unbroken) ^ can at all be reconcileable wi^h the con- 
' text, in which it is. expressly said,' that *' Upon these 
•''articles and act df union, it is to be oWeryed, first 
" that the two kingdoms are how so insepdrsibly iTnhe 
'' that nothing can ever disunite them again, except the 
'^ mutual cbhsent of both, or the successful resistance 
^^ df either, upon apprehefiding an infringement of those 
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i It will, at the bottom of this chapter^ be submitted, that iu 
consequence of the coronation oath, the consent of the ctowu 
cdiiUI not be had to any act for an alteration in the ccnstitu- 
tion of either of the churches of England pr Scotland ; but it 
u necessary to discuss the present question, without adverting t* 
any arguments suggested by that obstacle. 
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** points^ which, when they were separate and indepen- 
'* dent nations, it was matually stipulatted should be 
'' fundamental and essential conditions of the union. 
** Secondly, that whatever els6 may be deemed funda- 
*' mental and essential conditions, the preservation of 
^' the two churches of England and Scotland, in the 
" same state that they were in at the time of the union, 
** &nd'the maintenance of the acts of uniformity which 
" establish our common prayer, are expressly declared 
"^^ so to be/'* But ho^ does it appear that the positions 
are at variance ? — what contradiction is there in say ins, 
in one place, that the union of the two kingdoms wil( 
continue hotwithstandihg, an alteration in some of tht 
conditions of the unibn, and, in another, that thetw6 
kingdoms cannot be disunited except with the mutual 
consent of both? They rather s^ipport than contradict 
each other ; for if the mutual consent of both kingdoms 
be indispensably Accessary to disunite them, then will 
not such disunion result' from the mere infringement of 
certain fundamental conditions: and on the other hand, 
if the infringement of those fundamental conditions will 
not of itself dissolve the union; still, the mutual consent 
of both may be said to be competent to the purpose^ 
without contradicting the asserlion that such an infringe* 
ment would not have that effect. There ^s nothing ir- 
reconcileabte^between the assertions that the uniot> would 
continue unbroken notwithstanding such an infringe* 
ment ; and that it might be broken by the successful 
resistance of either kingdom upon apprehending such 
an infringement; for the positidh of Sir W. Blackstone 
IS, that the infringement will not of itself dissolve the 
union — and there cannot be any absutdity in raying, that 
such an infringement will not dissolve Uie union ^ at the 
tame time that it is admitted, that it mi^ht give rise to "a 
resistance, which, if successful, would dissolve it. The 
difference is manifest; for if the act itself amounted 
to a dissolution, then would such resistance be justified; 
but if the act Itself -do^s not amount to a dissolutfon, then 
the union continues^ and resistance is rebellion. In the 
orie case the union would be destroyed ; in the other only 
endangered* 
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The only remaming obserTation which this chapter of 
Jir, Sedgwick's book contains^ appears (it is hoped and 
lyelieved uninlentionally) to cast sometbitig like a stigma 
vpon the moral character of the learned coinmentator^ 

* Whether the union would be destroyed^ or simply en- 

* dangered by the peremptory infringement of its pri* 
' mary conditions. Sir W. Blackstone seems/ says that 
gentleman,'* ' to have formed no very decided opinion 
' as to the injustice of the experiment : bis language^ 
' if it does not openly countenance ,9uch an infraction, 
' does but yiit//^/y and equivocally censure it;' and to 
support that assertion he quotes the few following lines 
from the end of the note above referred to, where it is said 
that — ^' It should seem neither prudent, noxperhapi con- 
** sistent with good faith, to venture upon either of those 
^ steps, by a spontaneous exertion of the infurent powers 
•* of parliament, or at the instance of mere individiials."+ 
Now 1 cannot forbear to observe, that it was highly cen<- 
aurable to attempt to charge the learped commentator 
with having formed no decided opinion upon the injustice 
^f such a proceeding; and no less extraordinary, that 
the above passage should be adduced with the view oi 
substantiating it, when in the very outset of the identi- 
cal note in which that passage is to be found, Sir W«r 
Blackstone distinctly says, that such an infringement 
would be — •*' a manifest bread of good faith, unless done 
*^ upon the most pressing: necessity." In what manner 
will Mr. Sedgwick justify himself, for having^ asserted 
in the face of this explicit declaration by the learned 
commentator, as to the injustice of such a proceeding, that 
the learned commentator's language, if it does not openly 
vountenance, doeB hut faintli/ aQd equivocally censure itf 
\V hen Sir VV. Blackstone says, a fewjines below, in the same 
note, that '' it wouJd not perhaps be consistent with good 
failh,'\the object of his using the qualifying word /irr- 
haps evidently is to guard the expression from being 
taken to express a positive opinion, that it would in 
o// cases and under r/// circumstances be inconsistent with 
good faith, seeing that there might possibly exist such 
a pressing necessity for the measure as wou)d render 
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it justifiablej and consequently not inconsistent with 
good faith. 

An observation of the late Mr. Burke is, in the next 
place, cited by the author of the ' Remarks'* to tbe effect 
that—*' Neither the few nor the many have a right to act 
*• merely by their wiil in any matter connected with duty, 
^' trust, engagement, or obligation/' The truth of which 
is admitted ; but its application to the question in dispute 
denied; for that question is, whether the legislature of 
Great Britain has a const ilutiofiai power without the con- 
sent of the English church or the kirk in Scotland, to 
alter any of the conditions which were entered into re- 
specting the constitution of those churches at the time 
of the union ? And not, whether they have any right 
to do so merelj^ hy their will? As supposing that there 
should exist a pressing necessity for the measure, have 
not the legislature power to carry it into effect f 

It is said also that ' When we speak of such spontaneous 

* acts of power as prudence might hesitate to exert, we 
' evidently refer not to a moral competency to vary, 
' but to a physical power to overrule, the most express 

* fiduciary stipulations.' But the meaning of the learned 
commentator, in using that expression, is evidently verj 
different, for be had immediately before observed, that aa 
alteration might be safely and honourably pursued if re- 
spectively aereeable to the two churches; and in saying, 
tnat it would be imprudent to venture upon either of those 
steps by a ipontaneom exertion of the inherent powers of 
parliament, the signification plainly is, that it would not 
be prudent (although they possess a moral competency) 
so to do of thdr own accord merely, without the consent 
of those churches. 

Upon a review of the whole, the learned commentator's 
opinion upon the subject seems to be, that tbe two king- 
doms cannot be disunited except by the. mutual consent 
of both, or by the successful resistance of either, upon 
apprehending an infringement of those points which at 
the time of the union were declared to be fundamental 
and essential conditions. That any alteration in the con- 
8titutiont)f either of the churcbes of England or Scotland 
would be an infringement of those conditions* That such 
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an infringement^ howevef, would not of itself ^stroy the 
iinion^ although it would be a manifest breach of eood 
faiths unless duoe upon nhe most pressing necessity. That 
ihe legislature of Great Britain has a constitutional power to 
repeal or alter the constitutioi^ of either of the churches. 
That it would be a manifest breach of good faith to 
exert that power without there existed the most pressing 
necessity for it; or without the approbation of the re- 
spective churches. That with such approbation the 
measure might be safely and honourably pursued; bu|; 
that to venture upon it b^ a spottiatieous exertion of the 
powers of parliament — in other words^ by an exertion 
of those powers without the previous consent of the two 
churches^ would be imprudent, inasmuch as it might raise 
tuch a ferment in the minds of individuals as might ur^e 
them on to resistance, and so endongeriheunion* So far 
in defejice of Sir W. Blackstone's observations upon the 
subject of the union. 

Before I conclude this chapter, I shall presume to offer 
a few further observations with the view of shewing, that 
parliament has^ constitutional power to mai^e the altera- 
tions above spolcen of, but that there is at thje same time 
an obstacle to its being done; and that that obstacle 
forms the best security against any innovation. First — 
ihe kingdom of Great Britain comprehending both Eng- 
land and Scotland, and governed but by one and the sama 
(mrliament, possesses the rights of sovereignty and legis- 
ation in as full force with respect to Great* Britain, as 
(when separate states) the kingdom of Scotland did with 
respect to Scotland, and the ^kingdom of England with 
l*espect to England ; for the parliament of England or of 
Scotland ot 1707 could have no authority to prevent the 
sovereign power of 1805 from exercising any of the 
rights of sovereignty. They had no power to prevent 
the parliament of Great Britain from exercising the 
legislative power over Scotland, when Scotland snould 
form a part of Great Britain and be represented by the 
parliament of Great Britain ; nor over England^ when 
England in like manner should form a part of the same 
kingdom and be represented by the same parliament. The 
same right that the parliament of 1707 had to impose 
those conditions has the parliament of 1805 to remove 
or alter them. If the sense of the people of the respec- 
tive kingdoms had been taken^ and the union had been 
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acceded to upon the conditions above specified, then 
i<t migfht be argued that the inherent power of parHament 
ivould not be competent to any such alteration, upon the 
ground that those conditions could only be removed by 
the same consent with which they were imposed : but 
the union was effected without any means taken to as- 
certain the collective sense of the people, that is, in other 
terms, by the inherent powers of parliament. The in- 
herent powers of parliament are sufficiently strong, there- 
fore, either todisunite altogether, or to alter the conditions 
of the union. Supposing the parliament of Great Bri- 
tain should think it expedient to alter the constitution of 
the <shurch of £ngland, does any one doubt their power 
so to do without destroying the union between England 
and S^tland i will any one be found to contend, that 
such an alteration would (jjriVse^destroy the union? That 
church was established I;>y the authority of parliament; 
surely then parliament may alter the nature of its establish*- 
ment; and so with respect to Scotland.* If either Scot* 
land or England had surrendered its legislative rights to 
the other upon certain conditions at the time of the union* 
then certainly there would be more room to contend that 
any infringement of those conditions would have destroyed 
the union; but, by the terms of union, one kingdom does 
not make laws for the other, but each iV represented by 
the parliament of Great Britain. Each, if they can be 
in any way looked upon as separate states, has a parlia- 
ment continuin^'-ra parliament equal in pow^r and in right 
to alter any of its laws. It is true that the representa'- 
tives chosen by England ^re much more in number than 
those sent by Scotland, but still each meinben when 
chosen, is the representative of the whole kingdom of 
Great Britain, and is sworn tp promote i(s general in-« 
terests. 

Although, however, there is nothing in the acts of union 
which can curtail the powers of parliament so as to pre- 
vent their making an alteration in the terms of that 
union, the coronation oath presents an insurmoifntable 
obstacle to any bills* receiving ^le roy^l assept for that 
purpose; for in pursuance of the two statutes above 
mentioned which were passed previously to the rati6ca« 
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tion of the union — ^the one of Scotland enacting tbat 
every king, i^t his accession, shall take and subscribe aa 
oath to preserve the protestant religion and presbyterian 
church governofient in Scotland— the other of the par* 
Jiament of Eugland, enacting that at bis coronation, hq 
shall take and subscribe a similar oath, to preserve tha 
$eUlement of the ch^ircf^ qf Eiigland within England, \xe^ 
land, Wales, Md Berwick, and the territorii^s thereto 
belonging. Every king of Great Britain when he takes 
the coronation oath, swears to preserve unto the bishops 
and .clergy of the realm, and (o the churches committed 
to their charge> all such rights and privileges as by law 
do or $hall appertain unto them Or any of them. I( 
would therefore be impossible that the consent of the 
crown could be had to any such mei^sure ; at all events, 
it would be necessary, as a preparatory step, to alter the 
form of the coronation oath in order that succeeding 
princes might not be under any such restraint. Indeed 
It is not to be supposed, that the consent of the crown 
would be given to any bill which might pass the two 
houses of parliament for such an alteration of the coro- 
nation oath, because to pave the way for any change in 
either of the churches^ Would obviously be to depart 
from the spirit, at least, of that oath, by which it hath 
)>een engaged that there 9hall be preserved to thos^ 
churches alltheir rights and ppvileges. 

Some reasoning arises from the above consiiTerations 
nvhich might be brought to bear upon ^ topic which hath 
l^een mudi agitated of late : but it would be inconsistent 
with the plan of thi3 work to enter into any discussion of 
ihat subject* 
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CHAPTER IV. 

THE former chapfcei^ of Mir. Sedgwick's book consist 
of Remarks ou certain Doctrines which lire advanced by 
Sir W. BUckstone hi the Introduction to his Ck>mmeii- 
tariies oA the Laws of England ; bat we are now to take 
notice of some criticisois on the fir^t diapter of the 
Oomnieiitaries tliemselveii^ v(rbich treats of the absolute 
rights of individuals. 

After haying otfered sonie obsetTations Upon this 8enti<-k 
nients which others hdve edtertained upon the subject 
of the rights of niah, the author of the ^ Remarks at 
length controvetts the doctrine contained in the follow- 
ing passages in the G>mmentaried.* ** The absolute rights 
** of man, considered as a free agents endowed With dia^ 
'' cernment to know good fr6m evil, and with power of 
*^ choosing those measures which appear 16 him to be 
'' most desirable, are usually ^umnied up iil one gleneral 
^' appellation, and denominated thie tiatural liberty of 
*' mankind. This natural liberty cbnsists properly in a 
'' power of actiuff as oiie thinks fit, Without any restraint 
" or control, nnless by the law of nature ( beirigd right 
'' inherent in ds by birth, aikl ode of the. gifU of God 
*' to niad at his cireatioU, When he endued nini With the 
" fiskculty of free Will. But every man, wheii he entent 
*^ into society, gives up A part df his natural liberty^ as 
'^ the price of so Valiiable a purchase; and in coniidera<> 
*^ tidn of receiving the advantages of mhtual ^onimerce^ 
'' obliges himself to confdrm td those laws, Which the 
'' community bds thought propet 16 establish/' The 

irentlemaU first complaiu^ of the use of the tetm Hiaturat 
ibcrtjf.-^* The comprehensive term, natArat liberty/ 
(says he^f ) ' is itself, so lax and iiidcfJSnite, and is withal 
' so open to quibble ^6d contention, that We shall in vain 
* endeavour to c0llect from it any itdequ^te notion of the 
^ true nature and origin of thosti absolute rights W^hich 
' it is said to compHze/ That natural liberty ii a terot 
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open to quibble^ if n6t to fair contention, no otire #lHy 
has perused this part of Mr^ Sedgwick's ' Remarks* will, 
it is presumed^ be disposed to denj: but we% cannot 
admit, that it is lax and indefiintc as used in the above 
passage, an^ that it is impossibfe to collect from it an 
adequate notion of the nature and origin of the rightft 
which it comprises; for the learned commenritftor nas 
given a sufficient definition of it, in saying that *^ it con- 
*''sists properly in a power of actiiig i» one thinks fit 
" without any re. traint or control unless by the law of 
** nature; being a right inherent in us by birth^ and one 
'' of the gifts of God to man at • his creation, when he 
'' endued him with the faculty of free will/' Indeed the 
gentleman himself appears to have expressed ihe signifi- 
cation of the term, natUral liberty, in other worc's, when 
he assexts* ^ that every man has by nature a right to pro<- 
' mote kis own happiness, and to seek bis own advantage, 
' by everv means not immoral nor productive of injury 
' to others/ 

But Sijr W. Blackstone*s doctrine, that this right or 
any part of it is reliuquished upon entering into society, 
is pronounced to be pernicious . and false. * That this 

* natural right/ says the author of the Remarks,t ^ or any 
^ part of it, is relinquished as the purchase -price of the 

* benefits conferred by society; is a doctrine as pernicious 
' in theory as it is false in fact/ He does not, however, 
attempt to point put either its unsoundness, or evil ten- 
dency, as it seemed to be incumbent on him to do; and 
it will be sufficient therefore, merely to observe, what no 
one will dispute, that upon entering into society every 
man submits to be governed by the laws of that societv'; 
and in so doine reunquishes the right which he had by 
nature of regulating himself according to his own judg« 
ment. lo a state of society he is not at liberty to exercise 
the right which he had by nature, of choosing those 
measures which appear to him to be most desirable, al- 
though they might not be in themselves immoral, nor in 
bis sight productive of injury to any, provided society, 
with a view to the general welfare, should think it neces^ 
sary to interdict the use of those measures. 
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It is said-also^ that the learned commentator's reason* 
ing on this subject is at variance with itself; because be 
first assert3^ that the absolute rights which he has just 
now affirmed to constitute/ and to be denominated the 
natural liberty of mankind^ '* were vested in them by 
^' the immutable laws of nature/'*" and then adds — 
'^ Hence it follows that the first and primary end of hu- 
'' man laws is to maintain and regulate \these absolute 
'' rights of mankind/'* To point out the variance which 
he has alleged to exist in the above passages^ the author 
of the * Remarks^'f asks — * Can it consistently be asserted^, 

* that men surrender^ on entering into political commu- 
^ nion^ any portion of those rights^ which by the immu" 

* tabl^ laws of nature are vested in them : and the main* 

* tehance of which is declared^ at the same time to be the 
' leading view and designated end of its^establishmentr 
That the principal aim of society is t9 protect individuals 
in the enjoyment of their absolute riehtSj is not. disputed 
by the gentleman. The enigma which so much perplexes 
him, consists^ it seems^ in its havine been assertea^ that 
individuals surrender any portion of Uiose rights toith the 
view of preserving tltem. To explain this, it istto be ob* 
served^ that in an lincivilized state man is not restrained 
otherwise than^.a4 he is morally bound to conform to the 
will of God^from acting as his will dictates. If in defiance 
of those laws^ the strons should be inclined to ir^ure the 
weak, the latter would be at the mercy of the former, 
inasmuch as there would nof be any power to which re- 
course! might be had for protection. If a dispute should 
arise between two individuals, it would be decided not by 
the laws of justice, but by the law of the strong over the 
weak, for wantof a tribunal to administer justice between 
them ; and to which both should be bound to submit. 
Insecurity therefore must ever attend such a condition^ 
The obvious remedy for this is for individuals to associate^ 
and by their united strength to protect the rifi;hts of every 
associated member ; but, ifv in such a state of union, each 
individual continued to possess his natural right of acting 
as his will would prompt him, society would have been 
instituted to no purpose. It therefore became necessary 
for every man, upon entering into society, to engage to 
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forego the enjoyment of, or stirrender, his nataral right 
of doing wbatevel* he fiieased, and to act in conformity 
to the laws whibh speak the wHl of the society. But in so 
doing he does not abanSofi tfny dn6 spetific natdral right; 
lie merely thrbws hii^ ^rtibn of natural liberty into the 
general ^tock; in order thlit society Whi6h it the deposi- 
tary and guardia;n of it, niiay again deal out to h?m the 
iullest niea^ure possible^ reserving only so much as it 
deemis neee^dary for th^ preservation, and perfect enjoy- 
ment of that part Which each inditidi!ial cad be perinilted 
to possess* He c6nsen ti to confcnrm to the vrilTpf the general 
bo«Jy, that others may be assured thtft no danger taists 
to ihcm from the exercise of hi's natural right; and he 
has a sufficient motive to d6 so because he sees his. own 
security ip the measure^ inasmuch as all 6tber^ Submit- 
ting themselves in like manner, he can hav6 nbthing to 
fear that from the exercise of ^Ae/r natdrat right^'^ be Will 
suffer any molestation in the enjoyment of Itich of his 
own as he can be permitted to retains Cbn^idl^red In th6 
above light, there does not appear to b^ any inc6nsistency 
in saying, that every man when he enters into ioeiety> 
gives up a part of those absoldte rights which con^tut^ 
natural liberty; and, that the first and primary end of 
human laws is to maintain and rtguldtt those absblut6 
rights; for ijt is liot an extinguishment of these rights> 
but a fiduciary deposit of them in other-handsy better able 
to insure the peaceable enjoyment of them: by the slnr^ 
renderor. 

The learned commentator hath not a(sserted, as one 
might be led to suppose from perusing Mr. Sedgwick's 
observations, that political constitutions ' require the de^ 
' reliction of the absolute rights of man:', nor that they 
mere * ordained for the unimpaired enjoyment of those 
• rights.*^ Instead of — either a dereliction upon entering 
into society, which would imply an utter abandonment of 
those rights, in which natural liberty consists^ or society 
being, intended for the unimpaired enjoyment of thoscf 
rights he expressly says* in the following passdg6(wbat 
will preclude every supposition as to his haying had 
any such meaning,) that *' the liberty of a member of 
" society, is no other than natural libfrty so far restrained 
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^' by human l^ws (aqd no farther) as is necessary and exr 
'* pedient for the general advantage of the public/' Hav- 
ing vindicated the text of the learned commentator froni 
this imputed solecism, it only remains to observe that 
there is not any inconsistency in its being said that their 
absolute rights were vested io individual by the im« 
mutable laws of nature, and that some portion of those 
rights are given up upon entering in t6 society; for ia 
saying that those rights ajre vested in individuals by the 
tm;7iti/a6/r laws of nature^ the expression does not admit 
of the signification which the author of the ^ Remark^* 
would put upon it ; that is, th^t the rights are inamu* 
tabiy or unalterably vested and fixed; but the meaning 
is, that the laws are immutable and unchangeable; ana 
jbeing so, continue to give those rights to every succeed- 
ing individual. What contradiction can there be in say- 
ing, that man, on entering into society^ surrenders a por- 
tion of those rights which are vested in him bylaws, which 
laws continue invariably ther same ; and the learned com^ 
YDentatoi^s expression has no other import, for tlie word 
' immutable* evidently refers to the laws of nature^ and 
not to the rights* which those laws confer. 

Mr.Sedgwick, in the next place, questions the accuracy 
of Mr. Burke's sentiments* upon the subject, according 
to wbich-^^' Man cannot enjoy the rights of an uncivu 
^' and of a civil state together. That he may obtain 
^^ Justice, he gives up his right of determining what it 
^ IS in points the moist essential to him : that he ma/ 
*' secure some liberty, he makes a surrender, in trust, of 
^ the whole of it." In laying down that doctrine, the 
author of the ^Remarks* conceives that Mr. Burke has 
carried the principle which Sir W. Blackstone hath 
adopted to a nivuch greater extent ; but there will not be 
found any differeince in substance between thiem. Indeed, 
the former seems to think that the view which the latter 
hath taken of the subject may be the most correct, as 
we shall presently see. Both agree that the principal 
end of civil society is to protect individuals in the enjoy- 
ment of their absolute rights. Both agree that civilized 
^an possesses many of the same immunities that he was 
entitled to exercise in an uncivil stale; and that it is to 
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secare to him the peaceable enjoyment of some of those 
immunities^ that society retains the remainder. Mr. 
Burke does not mean that man cannot enjoy in a civil 
state many of the same immunities which he possessed 
in the natural ; but that he enjoys them under the sanc- 
tion of civil society^ and not by a natural right. He 
conceives, that in a state of civil society man cannot be said 
to have the exercise of bis natural liberties, since society 
bas authority to curtail tbem, so far as the good of the 
community may require. There appears to be great ac- 
curacy in Mr. Burke s doctrine, tnat ** to secure some 
** liberty, man makes a surrender, in trust, of the whole 
'* of it ;" for, as, upon entering into society, he does 
not relinquish any specific natural right, upon condition 
of his continuing to enjoy the remainder of hi? natural 
rights, but, on the contrary, as society hath the power to 
restrain him in the exercise of any or either of those rights, 
the abridgment of which it may deem neces3ary for the 
common c;ood, it s^ms to be a correct view of the sub- 
ject, whicn thus regards such of the immunities, as we 
should have possessed out of society by virtue of a na» 
toral right, and which we enjoy in the social state, oi the 
rights qjf a citil state; as well as, that upon entering 
into society, man makes a surrender^ in trusty of tbft 
ivholc of his natural liberty. 

It remains to shew that the learned commentator 
thought that the view which Mr. Burke has taken 
might be the true one; atd, for that pu^-pose, it will be 
sufficient to point out to the reader, that the former 
writer, where he speaks of the rights of EnglishmefT, as 
defined by several statutes, observes,* that they will " ap- 
*^ pear to be indeed no other, than either that residuum 
*' of natural liberty, which is not required by the laws of 
'' society to be sacrificed to public convenience ; or else 
" those civil privileges, which society hath engaged to 
•* provide, in lieu ojthe natural liberties so given up by 
•* individuals." So in another place + the learned com- 
mentator says, that the right of private property, as it 
is possessed in society, is one of those '' civil advantages 
*^ in exchange for which every individual has resigned a 
*' part of his natural liberty." 
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But in order to prove the nnsoandness of Mr. Burbe's 
^octriae^ that ' Man cannot enjoy the rights^ of an an- 

* civil and of a civil state togeltier/ Mr. Sedgwick 
i?ayi* that — ' The God of nature allows to every created 
' being to exercise, without coercion, those faculties with 
' which he is gifted ; and to enjoy without constraint, 
^ those blessings with which he is endowed, so long as he 
' continues to exert the one and enjoy the other, without 
' detriroeiit to his fellow-creatures or himself; and that 

* this seems to be the sum and extent of natural free* 
' dom/ According to this hypothesis, then, man does 
not retain bis natural liberty after any exercise of it in a 
manner injurious to others or himself, for it is only to 
continue S9 long. The gentleman, however, has foreot to 
show how man becomes restricted in the exercise of nisfa* 
culties, and in the enjoyment of his blessings in conse* 
quence of such injustice. Certain it is that there is no human 
power to impose such restraint, for out of society all med 
are equally free.' That such injustice would be contrary 
to the will of his Creator is not to be disputed ; but that 
the Creator limited the exercise of his faculties to the 
duration of their being justly exercised, is a notion 
palpably incorrect ; for man is endued with the faculty of 
free will, and is to account in another life with his Crea- 
tor for bis conduct in the present. If an> individual, not 
Kving within the pale of society, should be disposed to 
run counter to the divine Iaw^\ there obviously would 
not exist any human power which could restrain him ia 
the exercise of his faculties, and the enjoyment of the 
blessings with which he is gifted. Mr. Sedgwick seems 
to have confounded together the natural liberty or un- 
restraint which, in consequence of his being endiied 
wiih free wiH every man possesses, and the moral duty 
arising; from the law of God. In other word:), he haa 
not discriminated between the obligation to regulate his 
conduct by the directions of the divine will; and the 
liberty which he possesses of acting accdrdins to his ozs^i 
will, if he should be wicked enough to defy his Creator's 
displeasure. God has given him the election of acting 
either justly or unjustly-*of abusing, or making a com- 
mendable use of those faculties with which he is gifted ; 
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butin order to induce mankind to act xviih uprightness^ 
has promised rewards to ijiq:i who discharges his duty^ 
and has denounced punishment against him by whom 
that duly may be violated. 

In any other signification Uian as a convjertible term 
for power, man certainly does not possess llie right of ex- 
erting his faculties in any way detrimental to his fellow- 
creatures or hinaself ; for when rights are spoken of, yon 
in strictness ought to couple the moral obligation with 
the physical ability. But should heconduct himself with 
injustice towards others, it is plain, for (he reasons above 
given, that he might notwithstanding continue in thQ 
tjnrestrained exercise of his taculties, and enjoyment of 
the blessings which have been bestowed upon him ; for it 
is in a future state that he must riender up hi^ account; 
aqd out of society there is no human tribiinal before 
ivhichhecan be amenable. Unless when in a stale of 
civil union every individual is to decide for himself wha|^ 
19 justifiable; but as a member of civil society he is not 
ai liberty to act according lo the dictates of bis own 
judgmeiU, but as the laws of that society of which he is a 
memoei shall clircct; as therefore, upon entering intq 
society every man's conduct must necessarily be subject 
to the restraint of the laws, it foilojws, that such of those 
immunities wliich he exercises in society as resemble hi^ 
Batural rights, are not held in right of nature, but by the 
permission of society. 

Mr. Sedgwick, however, although he has defined na- 
tural liberty to consist in ' the exercise without coercioa 
' of those faculties with which he is gifted/ seems after- 
wards to deny that tlie righls of men nave any existence 
previously to their entering into :,ocie^y, for he' says* — * As 
* the rights of men arise out of that reciprocity of social 
' duties which attach to tlieir common relation, it is plain, 
' that until thei/ are united in society^ these rights can have 
' no existence^ since out of that stale they could not be 
' recognized/ That those rights which arise out of a t^ecii 
procation of social duties can have no existence before 
men become united in society, is plain indeed; for it is in 
effect saying, that civil rights could not be possessed t)e- 
foie they existed ! But to assert^ (and the passage import! 
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ftsmuch,) thaft iht righu of men do not erist oat of 
society, in other words, tliat before he entered into society 
man was without rights, is an absurdity ; for whether they 
could be rccogaJzed by others or not. Would not afiect his 
title to them'. Slflctly speaking, the rights which he enjoys, 
after entering irfta society, are the rights of a citizen ; but 
then he had rights as a man before he became a ckizcn. 
The most extraordinary circumstance, however, is, that 
such an assertion as that the rights of rtUtn can have no 
existence vatiL they are united in society, should be in- 
tended by the author 6f the * Remarks' to form part of 
an argument to prove that men can enjoy the rights of 
a civil and uncivil or natural state together. So that the 
gentlensan's argument lesolvesitself into this sage remsCrk-^-r- 
mankind may enjoy the rights of a civil and uncivil state 
together, although in an uncivil state he can have no 
rights I Indeed there; is a strange contradiction in thig 
pf rt of Mr« Sedgwick's argument, for in the very passage 
which precedes the above, he says, that *' every created 
' being is by nature all&wed to exercise without coercioo; 
' those faculties with which he is gifted,* &c. which is ad* 
miitting that every such being has by nature aright to the 
exercise of those faculties, » right inherent m him by 
birtb, and consequently capable of existence Out of s6«» 
ciety. So in the very next passage to that in whicb> he 
asserts in effect, that the rights of men ha^e no existence 
out of society, he actually speaks of the practical exercue 
of such rights ; but how are they to be practically exei(cise<l 
when and where they do not exist i In fact, he distinctly 
says in another page,'*^ ^ that the* natural rights of man- 

* kind do not owe their being to political arrangements.' 
How harmoniously does this la9t assertion chime in with 
the above, that ' the rights' of men arise out of a reci-^ 
' procity of social duties, and thf^ they can have no exists 

* ence until they are united in society !* 

' ffhdtev^er, in the practical exercise of theA,' says^ Mr; 
Sedgwick,t ' a man might rightfully do io that impei> 

* feet condition of his being, which precedes the due 
' settlement and distribution of political authorities, he 
^ may do, in tike manner, when the foundations of poli^ 

* tical union are firmly laid.' The assertion, however. 
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might be proved to be unsound by a hundred instanced 
Take one example : before the institution of society, con^ 
nexions might be rigbtfully formed between the sexes 
without the civil restraint of marriage; afterwards not. 
But admitting the positioBj it jdoes not go any way to 
show that if a man does in a -state of society what he 
might have done out of that state, that what he so does is 
by virtue •f. a natural and not of a civil right. If we 
should concede to the gentleman that ' the various poIi« 
' tical rishts which-result from the complex duties of 
^ civil relation are superadded to those of nature, anil are 
' not destructive of them,'* he would gain nothing upon 
ivbich to found an argument against Mr.Burke's position; 
for it would not follow that those rights which belonged 
to him from his .birth^ were^ after his entering into society^ 
exercised by virtue dF a natural tight : or rather that tbej 
were not exercised by the permission of society. 

There is reason to suspect that Mr. Burke is not accu- 
rately Understood, because be does not deny that men 
have a right to do in the social state the same things 
which they might have done in the natural, and that too 
at the same time that they exercise those rights which do 
pot exist apart from the civil state. All that he means 
is^ that what they might have done in an uncivilized state^ 
upon the growiid of a patural ri^ht, cannot, after the in-* 
stitatioD of society, be done in virtue of that natural, but 
if done at «U, it must be in the exercise of a civil right. 
Ulr. Sedgwick admitsf that 'the trust of providing for 
' and prelecting the rights of nature is confided to other 
^ hands ; that each individual, reposing in the might and 
* activity of the public arm, and the equitable arbitration 
' of public tribunals, reifers his wrongs to be redressed by 
' the one, and his claims to' be decided by the other ;' but 
still he says that ' Mr. Burke's inference is not admis* 
' sible ;* although, in spying that the trust of providing for 
the natural rights of individuals is confided to the public, 
and that each individual refers bis wrongs to be redressed 
by the public arm, and his claims to be decided by thp 
public tribunals, he seems to fall into Mr. Burke's doc- 
trine, thaf to obtain justice, man gives up the right of 
" determining what it is;" for if he refers his wrongs ta 
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be redtened by the public arm, and bis claims to be de- 
cided by the equitable arbitration of public tribunals^ it is 
palpable that he gives up that right of redressing his 
wron/3^s and deciding upon his claims himself the moment 
that he refers them /ro/n himself to the public. 

The author of the Remarks asks* — \ Does not Mr. 
' Burke^ besides^ expressly disclaim his owp doctrine> 
' when he tells us, and that too in the very next sentence, 
' that " Government is not made in virtue of natural 
*^ rights which may and do exist in total independence 
'^ otitr" Now no reflection can "be requisite, before a 
];>ositive answer in the negative is given to such a question ; 
for the doctrine is, that man cannot enjoy the rights of aa 
uncivil and of a civil state together; but where will there 
be found a second person disposed to consider chat doc* 
trine as having been disclaimed by an assertion, that na- 
tural rights may and do exist in total independence . of 
government or society ? Surely there can be no contra- 
diction in saying, in one place that two things (viz. 
natural and civil rights) cannot be enjoyed together, and 
in another place that one of those things (viz. natural 
rights) may be enjoyed alone, and in total independence 
of the other. That expression of Mr. Burke, so far from 
disclaiming, serves to illustrate his doctrine, which is, that 
natpral rights c^n only be enjoyed out of society ; and 
that in society, a)l rights are .civil rights. . 

Mr. Sedgwick proceeds to criticise son^e other pro- 
positions of Mr. Burke, and it is conceived withno better 
success. *' One of the first motives tq civil society, (says 
*^ that admirable writer) and which becomes one of his 
** fundamental rules, 1$, that tiQ man shall be judge in his 
^ own catise. He abdicates all right to beiiis pwn go-^ 
'' vernor — he inclusively, in a great measure, abandons 
'' the right, of $elf-defenc^, the first law of nature.'/f 
Upon which Mr. Sed^wic^ observe?, ' that no man 
' should be a judge in his own catisf, is indeed, a maxim 
' in societv, but could not be a motive ori^inatipg it.';]; 
Jt will be here pontended, hqwever, that it is one of the 
jSrst motives to civil society. What is the chief aim ancj 
end' of society but the protection of individuals ? Against 
what are they to be protected but the misconduct of 
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others ? How is thai protection to be obtained, but by 
compelling individuals^ to act iti conformity to tiie laws, 
6r, to use th^ gentleman's own words, to ' refer theif 
' claims to be decided by the public tribunals/ and so 
preventing them from being judges in theit own cause f 
£v^ry individual sees his security against the misconduct 
of others> in their not being permitted to act according 
tis their private inclinations would direct them. It is that 
tni^condact alone which in a natural statje the peaceable 
man has lo dreads The first motive to civil society^therefore, 
is to disarm man of the power of acting in his own cause, 
as he would be impelled to do by the dictates of bis own 
partial judgment, and ' by referring his wrongs to be re* 
' dressed by the public arm, and his claims to be decided 
' by the public tribunals/ to place his conduct under 
the restraint and regulation of the laws. 

*Tobeajudge in his own cause,' continues Mr. Sedg« 
^i(:k, ' so far from being the first funidameutal right of un- 

* covenanted man, is not in hi nature a rigA/ ; nor if it 
' were, could it be at all enjoyed, since its very univer- 

* sality must necessarily destroy it. The same preroga* 
^ tive which belonged to the complainant, must belong 
' equally to bis antagonist; soipe arbitrator must con- 
' sequently be resorted to; the instant such arbitrator is 
' appointed, the right ta assert his own cause is as efiec* 
' tually abdicated by the parties appellant, as it ever can 

* be under the most ^ artificial institutions of govern-^ 
' ment/** This notion of arbitration can onl}' be ad- 
vanced to shew that if a man has the right, he cannot 
enjoy it, for he mtist be in possession of the right before 
he can abdicate it. It is admitted that the sainie pre- 
rogative belongs equally to all, but it is preposterous to 
suppose that uncivilized men would resorl to arbitration. 
Is it at all probable that in that state the parties litigant 
1¥QaId submit to the decisions of a third pei:son i Would 
any man reposing in the confidence of his own strength 
over his antagonist^ possessing in himself the power to 
support and maintain his own claims, and anxious of 
course that they should prevail, is it to be believed that 
a man so circumstanced would hesitate to exert his own 
adequate meansf Is it at all credible, that wavhig them. 
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he shoald consent to submit to the award oF another^ 
^hich must be ^t least precarioi|s a? to a determiDation ia 
his favour? Besides, supposing the award of such an aF-» 
bitrator tp be obtained^ what is to prevpn^ the strongest 
of the two from afterwards standing up to assert his qwn 
qause^ and refusing to be governed by that determina* 
tion? Moreover, a reference to arbitrntion must pre- 
3uppose a state of civil intercourse and of considerable 
refinement top. Who would they select upon ^he ground 
of integrity? how should integrity be known but by the 
uprii^htnessof his dealings and transactions with others} 
Wiioever ha? been in the way of knowjng how little 
awards iu general are to tlie satisfaction of the parties 
themselvrei, and oftentinjes of either party, how little they 
ace ii'd with ineir own partial opinions as to the justice of 
J.heir own claims^ will not be disposed to believe that 
wher.e tliere would be no laws to enforce the observance^ 
of a^wards, there would be auy observance of them at alL 
It comes forcibly to our recollection, and in truth op- 
portunely cnougti in this place, that this very writer, who 
now maintains that in an uncivilized condition men would 
refer their disputes to arbitration, has asserted in aformet 
page,* that men in their uncivilized condition are all but 
quadrupeds. According to this gentleman himself, then^ 
two uncivilised men would be as likely to adopt that 
mode of conduct which he supposes, and refer their dis<* 
putes for the decision of a third,, as ^vould an a&s and a 
fnule^ or a wolf and a tyger ! Such, and so absurdly in- 
fronsistent are the arguments which have been advanced 
to refute the r(^asonings of a Blacl^stone and a Burke ! 

Mr. Sedgwick proceeds to observe, that * to retaliate 
' the injuries we may receive, as it is the reverse of our 

* duty, cannot be our right Every one is enjoined, by 

* the rules pf justice, to conapensate the loss ordamage. 
^ avoidably occasioned to another ; such compensation, 

* therefore^ becomes the right of the sufferer. 'f These 
observations are certainly conformable tp religion and 
the law of society ; but the misfortune is, th^f in an un- 
civilized statei it is matter of individual opinion what pur 
duty enjoins. If two individuals were to dispute about 
their right to a thing, each would maintain that he had 
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au equal claim with the other, and there would be HO 
appeal but to corporeal forcf^. 

VVith respect to the right which sufferers would have 
to a compensation for any loss they might sustain, 
wh^her they have such right or not, or whether it would 
\je attended to or not, must, out of a state of society, de- 
pend upon the transgressor himself, for there would nofc 
in such a state be any existing authority to decide upon 
or to enforce the right xof the sufferer, and both the one 
and the other would, therefore, necessarily be the sole 
judge rn his own cause. But in society the case is 'dif- 
ferent, upon the admission of the gentleman himself; for 
there bis claims are ' referred to be decided by the arbitra- 

* tion of the public tribunalsj and his wrongs to be re** 
' dressed by the public arm/ 

It is said, however, by the author of the 'Remarks,' that 

* When, amid the strife of civil dealing, the magistrate 
^ and the laws interfere in aid of the party soliciting re-* 

* dress, here is obviously no right abandoned ; it is, on tlie_ 

* contrary, expressly recoenized ; it is the mode of ob^ 

* iaining it, only, that is changed.** Bat it appears to u* 
most obvious, that the right of judging for one's self, 
which is the right in question, is abandoned; for first the 
party against whom redress is sought was in an uncivil 
Kzed state independent of the controul of t|ie magistrate 
and the laws. It rested with himself to give redress or 
not; but in society he is compellable to make satisfaction, 
and, therefore, his natural right is abandoned. And 
secondly, with respect to the party who solicits redress, 
whether it was an injury or not, ov whether he was entitled 
to redress or not, and if so — the magnitude of the injury 
received, and the measure of redress to which be was en- 
titled — were, in an uncivilized condition, matters for his 
own decision : but in society it is to be determined by the 
authorities which it has constituted for the purpose, ami 
consequently the right which A^ possessed in an uncivi- 
lized state is also abandoned. 

Mr. Sedgwick proceeds to observe,T that — * The phrase 
" surrender in trust," as used by Mr. Burke, has loo 

* liiuch of ambiguity. Our liberties must either be rc- 
^ nouDced or retained ; there is no medium. As natural 
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^ iiberty consists in tfa^ absernce of all constraint on alt 
' our actions, in tbeir tendency neither mischievous nor 

* immoral, if we have surrendered this liberty, we must 
^ have admitted the exercise of this constraint to the full, 
^ and obliged ourselves to conform, in all respects, to the 

* will of the pow«r to whom such surrender is made/ 
But is Mr* Sedgwick prepaied to contend thai there may 
BOt be such a thing as a conditional surrender/ which will 
place the surrenderee in the situation of a fiduciary ? Is 
It not the great end of society to secure to individuals 
the enjoyment of as much liberty as is consistent with 
the general good ? In order to insure to one the enjoy- 
ment of that liberty, it is necessary that the natural rights 
of every other individual should be restrained by society 
so far as il may be required for the attainment of that 
purpose, it is only to promote that end that man snr* 
renders his natural rights at all, and consequently there 
arises on the part of society, an obligation not to restrain 
an}' individual from doing those things which, in virtue 
of his natural rights, he might in an uncivilized state; 
have done, further than it is necessary that otiier indivi- 
duals should be restrained in like manner, in order to 
secure to him the undisturbed exercise of hU liberty 
in other respects. Such a surrender may therefore bft 
well called a '' surrender in trust." It is the property of 
individuals placed under the guardianship of societ}-, 
and is no more * renounced* than any other property which 
may be confided to the care of a trustee with permission 
to apply at his discretion such a portion of it as may 
be I'equired for the security and preservation of the 
remainder to the rightful owner. By such a surrender in 
trust there arises on the part of society, the surrenderee, 
an obligation so to manage the property entrusted,, as to se« 
cure to the surrenderor the enjoy^ient of the greatest pro- 
portion of it possible, and consequently the latter does 
not oblige himself to submit to an unlimited constraint 
on all his actions and to conform in all respects to the 
will of that power to whom such surrender is made. 

Having already gone so much at length into tlie sub- 
ject, it canoot be necessary to add any further observations 
with the view of combating Mr. Sedgwick's conclusion 
that — ^ The real natural rights and liberties of mankind 
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* exist in all their perfection and validity under every or 
' gani2;ation of political power.* 

Reverting to Sir W. BIackstone*s proposition^ that 
*' every man^ when he enters into society^ givesup apart 
^* of his natural rights as the price of so valuable a pur- 
'* chase,"t Mr. Sedgwick proceeds to examine it more 
JQ detail, and we shall follow hioi in that examination, 
although some of oar future observations will be little 
more than brief repetitions of what hath been already 
advanced upon the general argument. He informs usj, 
in the first place, that ' the question, what art thtnaturak 
^ rights of moHj and wherein do thei/ consist f is certainly of 
' extreme importance, though by no means so difficuli of 
' solution as the vehemence with which it has been agi^ 
' tated, and the controversies to which it has given birth^ 

* might lead us to imagine ;' apd he then proceeds to fa-p 
your us with an enumeratioii and a definition of what he 
conceives to constitute our natural rights. * The primary 
f and most estimable of those rights consists, (he says,) in 
^ the unmolested enjoyment of his personal freedom, so 
' long as he refrains from disturbing the possession of the 
< same right in others. But here arises an essential con- 
' sideration, which we ought ever to hold in mind, )?v'hich 
^ is, that he is morally bound to exert his powers and fa- 
^ culties, as well mental as corporeal, for the^ common 
' benefit, and so to exercise them for hi^ private service 
^ as to detract nothing from the general good. 'J This} 
doctrine is at least new : if it be correct, the natural right 
of A. ceases when A. molests B. in the enjoyment of his 
right ; for A. 's right is to continue so long only as he re- 
frains from disturbing the possession of the same right in 
others. Again, as A.'s right to the unmolested enjoyment of 
his personal freedom ceases after his having disturbed an- 
other, he cannot, according to this doctrine, have any right 
to protect himself against, but must be passive under, that 
behaviour towards him from others which before the for- 
feiture of his freedom he might have resented ai^d oppos- 
ed. But the fact is, that in an uncivilized condition , A.'s 
right to personal freedom continues, although he may 
have exercised it wrongfully by disturbing the possession 
of such aright in another.' According to Mr. Sedgwick 
himself, even B. the individual actually aggrieved, would 
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h^ve no right, to retaliate upoa A^ and then clearly^ by a 
mach stronger reason, no other person could acquire a 
right to molest A. in the fjuture exercise of his rights 
iflerely because that he had violated the right 'of B.— 
• To retaliate the injuries we may receive/ says that 
gentleman) 'as it is the reverse of our duty^ cannot be oar 
right.'* The enjoyment of bis personal freedom, is, 
in an uncivilized state, the right of every individual. The 
observance of this right in others is his duty, but the 
non-observance of his duty is not the forfeiture of his 
right.f There is nothing to prevent him from exercis- 
ing it in the absence of the restraint which is imposed 
by the civil pxiwer. 

With respect to the moral obligation which is said to 
mrise of exerting his * powers and faculties, as well mental 
' as corporeal, for the common benefit ^ and so to exercise 
' them for his private service as to detract nothing from 
' the general good'-^whtit obligation, itjs asked, could man 
be under, living in an uncivilized state— a condition in 
which he is not civilly connected with others — to exert 
bis powers for the common benefit ? what regard could he 
be supposed to have for the public goqd ?— The common 
btn^t and the public good would be terms not under- 
stood by men living in an. uncivilized condition, because 
it is the benefit and welfare of the general united body 
that is denominated the common benefit and the public 
l^ood. Surely, with respect to the exercise of his right — 
i\\ an uncivilized condition, man can be under no other re- 
straint, than is implied in the maxim, sir uttretuo ut alienum 
n'on ladas. Nay, in a state of society even, it is not ex- 
pected of him to exert his powers and faculties for the 
common benefit. 

The next natural right, according to Mr. Sedgwick, is 
the rightof property.^ But it is not easily perceivable 
bow individuals could have by nature an exclusive right 
to properly. That the earth and all things which it con- 
tains were the' gift of God to mankind,§ cannot be dis- 
puted, from which it follows most unquestionably, that all 
men by nature acquire a general property in them. Then^ 
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us all men have a general property in the wbole^ it is 
obvious lUat individuals cannot have an exclusive property 
in any particular part of that whole. The first possessor 
indeed acquired a temporary aind transient property ia 
that of which he was in the possession ; still, howev«r> ho 
had no right to the substance itself, but merely to the 
enjoyment of it, so long as he continued that possession. 
When he abandoned the possession it was again open to 
the first comer, who also in IHce manner acquired the 
same sort of temporary ownership.* However, as to that 
absolute or permanent right of properly which men en- 
joy in society, and which is, it is presumed, the kind of 
property of which Mr. Sedgwick speaks from his asking 
' if any portion of this absolute right is relinquished/f 
it is utterty impossible that in thenataral state it could 
have any existence. Wherever the right is admitted, 
the laws are referred to as its origin. 

But it is said J that—' The depositary of this property is 

* bound to employ it in augmentation of the sum of so^ 
' cial coDfifort, in meliorating the condition and minister- 
' ing to the exigencies of his fellow beings!' Kow 
admitting for a moment the existence of a natural right 
to property, what possible obligation can a man be under, 
to minister to the exigencies of others living in a state of 
dfisuhion with him ? How, out of society, can he be called 
upon to augment the sum of social comfort? How can 
social comfort possibly exist where there is no society 9 
Many of the remarks which were made upon the first law 
in Mr. Sedgwick's new code apply with equal force here. 
Tlie gentleman goes on to ask,J ' Is any portion of this 

* tibsolute right relinquished ? Must^ivan, in polHical 
'community, submit to an abridgment of it f* We have 
already contended that there never existed any such na- 
tural absolute right, of course therefore it cannot, as a na- 
tural right, be either relinquished or abridged upon enter- 
ing into society — Society is the parent of this absolute 
xigiit. 

* Another of the most^Taluableof onmatqral rights, And 

* which ought never to slacken in our grasp, is, (sayi Mr. 
' Sedgwick",!!) ^^^^^ of exerting at all times and without r«- 
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* slriction those attributes of mind with which we are en- 

* (lowed in the investigation and development of truth, 

* and to proclaim the result of our researches whenever 

* Iheymay conduce to the general benefit, let the errors 
'exposed inhere in whatever or whomever they may/ — 
That man has a natural right to the exertion of his men- 
tal faculties, as well as that that right does^ nay must^^ 
continue in a state of society, is admitted. To pass a law 
to prevent man from exercising his mind, would indeed be 
a novelty in modern legislation ! The remaining points cf 
the proposition cannot, however, be so readily acceded to. 
First, there is the same mystery here as in Mr. Sedg-; 
wick's observations upon the two supposed preceding' 
rights, for how is man to proclaim the result of hi» 
researches, or how can the exercise of such a right con- 
duce to the general benefit when individuals are Jiv^ 
ing in that detached and uncivilized condition in which 
Tio general benefit can exist? And secondly, with respect 
to the promulgation of the result of our researches, it can- 
not be at all times, and in all cases admissible in a stata 
of society, for those researches might have given rise to 
doctrines which the person entertaining theip might con- 
sider true and just, and likely to be attended with b€nefi« 
cial effects ; but the which might notwithstanding, in the 
opinion of wiser men, be fallacious ani^ unsound, and the 
circulation of them amongst the people, in particular 
junctures at least, likely to produce the most pernicious 
consequences. It would be the duty of the government 
in such a case to restrain any individual from proclaiming 
the resqit of his researches. The good of society and 
consequent welfare of individuals would require such re- 
straint; and his natural right in that event ought to 
' slacken in his grasp.* 

* The next in gider of oumatural rights' (con Unue<i 
' Mr. Sedgwick)* (and the last that is worth any distinct 
' n)ention^ since every other may be included in those aU 

* reai.y enumerated.) is the right which we are 'said to 
' have wholly yielded up, of repelling force by force. In 
' addition to what has been just remarked on this head, it 

* may be observed, that the right of ulf defence, in cir^ 
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* cumslances wlicic llis law would come too lute for our af* 

* sistaiice^ is still possessed.' Now it is admitted that tbii 
natural ri I- lit is still iii part possessed, but the exercise of it, 
as JVlr. Sedgwick concedes, is in part restrained ; for it is 
still possessed only, in circumstcnces rolitre tkt: law vttould 
come too late for our aisistafice. And that being so^ it 
clearly cannot furnish an argument against Sir Win. 
Blackstone's position, that upon eiUerihg into society man 
gives up a part of his natural rights* If the observations 
respecting this right are meant to be applied in opposition 
la the doctrine of Mr. Burke above noticed^ then thef 
question would be how they are possessed as to the pari 
which remains? Is it by virtue of a natural right, or by 
the permission of society I 

But the gentleman is mistaken in attributing to Mr« 
BiJffke such an assertion as that of our having wholly yield-- 
edup the rights of repelling force by force, for it is only 
said that he^' inclusively in a great measure, abandons hit 
*' right of self-defence;" and when the signification of the 
passages in Mr. Burke's book is well understood, the re- 
marks of Mr. Sedgwick, if they affect his doctrine at all, 
instead of disproving, add confirmation to it; for the 
former says that the right is in a great jneasure abandoned, 
and the latter that it is ' still possessed in circumstances 
' where the law would come too late for our assistance' — • 
circumstances which do not often happen ; and coase-^ 
quently both agree that it is only retained in part. 

The author of the * Remarks/ however, contended in a 
former page* that ' whatever a man might do in an un- 
^ civilized state in the exercise of his absolute natural 
' right,hemaydoinlikemannerin society;' and here he ad- 
mits that the particuhir right under consider;ition cannot 
he full// exercised ; that is, * in those cases where the law 
would not come too late for our assistance ; and that e.'ich 
individual is made to seek in the national authority that re- 
dress which he could not confidently look for in his own 
wisdom.' But it is plain that if society has made him seek 
for redress in the national authority, then it has prevent- 
ed him from obtaining redress by the exertion of his own 
powers, and his natural right is abridged. 
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The gentleman proceeds to observe,* that ^ Althon^ 
f the right to life, and liberly, and property, are denomi- 
^ Dated natural rights, as distinguished from those which 
' arise out of the reciprocal dependence and relation of 
f man in politic society, they are yet improperly affirmed to 
f be eqy/ily absolute , and indefeasible ; they are, and nece^r 
f sarily must be, respective and conditionate. The appU* 
^ cation of them to the purposes for which they were oe- 
1 stowed is the feudal tenure, under which they are held/ 
We now perceive upon what ground the ppiijion which 
Mr. Sedgwick hath advanced in a former page rests^f vi?:. 
that man has right of personal freedom, so long as he re- 
frains from disturbing others in the possession of the same 
right ; the signification of which is, that the right ceases 
when it is attempted to be exercised to the injury of another. 
But what reason is there to believe that the right to per- 
tonal freedom, or any other of our natural rights, is held 
upon any ^uch condition ^ The gentleman himself, what« 
ever his private opinion of the matter may be, evideotly 
does not assign any when he says,;}: that * Were they absolute 

* and not- conditionate, the punishment of death and im- 
' prisonment, of fine and outlawry, ought, injustice, to 

* be confined to such criuies alone as the code of natural 
' laws expressly interdict, such as robbery, homicide, and 
' such like ;* for if the legislature should decree the pu- 
nishments of death or imprisonment, for example, for of- 
fences purely political, it would not follow that life and 
the enjoyment of personal freedom were not absolute 
rights, although the consideration as to whether they are 
absolute rights or not might be proper when examining 
whether such punishment ought to beinfiicted for offeaces 
of that description. That remark would be nearer the 
truth by being reversed, for clearly no crimes could be 
punished upon'the ground that our rights were condiliou- 
ate except those crimes which are included in the condi- 
tions upon which the rights are established, that is to say, 

* such crimes alone as the code of natural laws expressly 
'interdict' — but supposing those rights to be by nature 
absolute, it is not inconsistent with Justice to extend those 

{punishments to crimes which are not the object of any na- 
ural law, because society acquires the right to^inflict them 

• Rem. -p. 93. + Vide Rera. p. 88 and 91, and supra, 
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in the. case of every individual who becomes one of its 
members, inasmuch as every such individual submits him- 
$erf to be governed by the laws which have been passed 
for the regulation of that society. 

With the view of showing that the natural rights of man 
are notconditionate^ but absolute, it is to be observed^ in 
addition to what hath been already advanced,* that if 
they had been only conditionally bestowed, the exercise 
of them after a breach of the condition would in some way 
or other be impossible or restrained. That all powerful 
Being wbo bestowed the ri?ht, had he intended itasaconr 
ditionate right only, would have caused the future enjoy- 
ment of it to cease as soon as it should be misapplied or 
abused, as a necessary and inevitable consequence of his 
ofience ; but itis in a future state that sinners are to be pu- 
nished by their Creator, and not in the present. The mur- 
derer^ for example, does not lose his life, or personal free- 
dom, if he can escape the vengeance of the civil pow^r, 
which shows that those rights were absolute and notcondi- 
tionate^ as they proceeded from the giver ; as well as that 
when offending individuals are bereft of the future en- 
joyment of their natural rights, that consequence results 
from the intervention of the civil power under the sanction 
of the laws of society^ and not from any such cause a$ 
that those rights were in the first place only conditionally 
bestowed. Having endeavoured to prove that the dura- 
tion of our natural rights is not limitted by him from 
whom they are derived to the period of our making a 
rightful application of them, it only remains to be consi- 
dered whether in an uncivilized state, — a state in which 
oor natural rights are fully possessed, — they would suffer 
any deprivation, or diminution, in case of our being guilty 
of violating the rights of others. Now, before manl^in^ 
become united in society, there would he no combination 
of individuals, to secure by their collective strength^ their 
several rights, and to redress their several wrongs. In- 
dividual would be opposed to individual. Suppose one 
man to murder another ; would a third, a stranger to both, 
to whose knowledge the crime might come> attempt to 
deprive the murderer of his life, or of the future exercise 
of his personal freedom f II was not ai) offence against 

^ Supra, p. 81 and 90. 
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liiin, bul 51 sin towards God, Che giver of that life which 
lias been unjustifiably taken away. Would he hazard his 
own life in ihe punishment of one by whom he had not 
been injured ? is it probable ? Would it not in many 
cases, be impossible ? Those who would deprive othei-s of 
their rights, would rn general be the individuals who 
would have reason to place dependence upon their perso- 
ital strength. The strong mati, then, would mock the 
attempt of any weaker individual to deprive him of the 
future exercise of tliose rights which nature bestowed 
upon him at his birth. When, in a state of society, aliy 
individual suffers death or imprisonment in consequence 
df his having violated the rights of life, or personal free- 
dom in another, it is not upon the ground that his own 
natural right to life or liberty was affected or altered by 
the offence itself of which he had been guilty; not be- 
cause his right was conditionate ; but the reason why he 
undergoes either of those punishments, is, that they have 
been decreed by the laws of society for a breach of that 
duty which forbids him to break in upon the rights of 
others, and the observance of which is indispensably ne- 
cessary to the security and peace of every member of the 
communit}'. With respect lo the questions with which 
tlie gentleman concludes this branch of the subject, it 
virill be sufficient to remark, in addition to what hath been 
already advanced, that, whether they were absolute or con- 
ditionate oi'iginally, th^y, at all events, are, ih a slate ot 
society, placed under the restriction and control of the 

IftWS. 

Mr. Sedgwick in the next place asserts,* that — *^We 

* might be led by the language of the leiarned commeti- 
^ tator to imagine that natural liberty consisted in a mu- 
^ tual right to pillage, defraud, harass;^ and circumvent 

* each other/ The language alluded to is the following; 
^' This species of legal obedience and conformHy" {y\z. 
obedience and dDuformity to the laws of society) '^ is in- 
'* finitely more desirable than that wild and savage liberty 

* which in sacrificed to obtain it. For no man that con- 
** siders a moment, would wish to retain' the absolute and 
** uncontrolled power of doing whatever he pleases: the 
^' cohs^equerice of which is, tbtit every other man would 
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'' also have the same power ; and then there wouU be 00 
" secarity to individuals in any oFthe enjoyments of life 
'' Political, therefore, or civiriiberty> which is that of a 
'' member of society, is no other than natural liberty so 
** far restrained by human laws (and no farther) as is 
*^ necessary and expedient for Ihe general advantage of 
*' the public. Hence,** he adds, '^ we may collect thai 
** the law which restrains a man from doing mischief to 
'^ his fellow- citizens, though it diminishes the natural, 
*' increases the civil liberty of mankind."* The author 
of tl>e ' Remarks' then endeavours to substantiate his asser* 
tion by the following reasoning: ' As every $acrificc im- 
^ plies a previous enjoi/mcni of the thing resigned, and aa 
' what might have been retained must have been possessed, 

* it may be inquired, from whence is this natural liberty 

* communicated tous> which we thua gratuitously devote,. 
' and which ic would be so impolitic and injurious to re- 

* serve ? Our author has just now told us, that it is in- 
' herent in us by birth, and was one of the gifts of God ta 

* man at his creation. Is it, then in tlie benevolent ten- 

* dency of the schemes of Providence to introduce €Mf up- 
' hold the empire of perfidy, fraud, and violence aoK^ngst 
' men ?' Now nothing of the kind xran be inferred from 
the observations of Sir W. Blackstone ; for he expressly 
says, only ten lines above, in the very same page, that 
'^ natural liberty consists properly in a power of acting 
^' as one thinks fit, without any restraint or control, 
'' unless b^ 4he law of nature ;"+ and then as the law of 
nature is the will of God, and contains the precepts of 
morality, it must necessarily shut the door against per- 
fidy, fraud, and violence. It is true, that the learned 
commentator has observed that the law which restrains a 
man from doing mischief to others diminishes his natural 
liberty, and therefore, say his opponents^ in the exercise 
of his natural liberty he might do mischief. But they do 
not seem to consider, that being endued with the faculty 
of free will, he has the liberty of acting as his will may 
direct. It is by the laws and powers of society only that 
he is restrained from acting, or that he is punished in 
this life for acting, so ivs to abuse the powers with whicb 
he is gifted. Out of society, those laws and powers arc 
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want'ihgj and he has the unrestrained liberty of doing mis- 
chief ; certainly^ however, not without incurring his 
Creator's displeasure, but still he has the power it* fie is 
rash enough to exercise it. But if we are not constrain- 
-ed to admit that it follows from Sir W. liiacksloiie's 
remarks, that it is in the benevolent tendency of the scheme 
of Providence to uphold the empire of fraud, &c. — Mr, 
Sedgwick seems to think that we must allow as the only 
alternative, that ' it cannot be truly said, that the law 

* which restrains a man from doing mischief to his fellow- 
' citizens diminishes his natural liberty '* As, however, 
that natural liberty is the pon?er of acting according to the 
directions of his own free will, even it it should be mis- 
chievously towards others as before observed ; and as the 
object and tendency of the laws of society is to restrain 
him from acting in that manner, it may truly be said 
that those laws which restrain him from doing mischief; 
do diminish his natural liberty. 

' The author of nature,' continues Mr, Sedgwick,f 
^ could at no time have bestowed on us the freedom of 

* acting in any mode subversive of that satisfaction and 
^ felicity which it was his benignant design should be 

* shared by and secured to all.* If by the words frecfhirh 
of acting is m«ant acting with the approbation of the Crea" 
tor, it is allowed that no freedom of acting in any mode 
subversive of the happiness of others was bestowed upon 
man. But if by the freedom of acting he means the 
power of acting, then it has been already contended that 
man has the power of acting to the prejudice of others. 

' The gentleman remarksthat — ' Every act having such 
** a tendency, must be considered as abusive of the gift 

* ©f free will, and of that liberty which for far other 
' purposes was conceded to us.* This remfirk is just, but 
then it admits all that we are contending for, that raaa 
has the free will and the liberty to act to the detriment of 
others^ if he dares so to abuse that free will and that li- 
l>erty. 

It IS said also that — *^ If we could (would) ascertain the 
' active reach and real origin of our natural rights, 
' we must previously ascertain the nature and ex- 
'' tent of our natural duties ;' and that—' Man brings no- 
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' thing with him into society hut his duties ;* that ' these 
' are supreme and pre-existent ;' that ' they govern his 
' rights and are not governed by them/ But it is not to 
be perceived how any such connexion exists between the 
rights and the duties of the same individual. Whence 
iarises the duty of A. towards B. but from the circum- 
stance that B. has a right to that which A.'s duty binds 
bim to the observance of. The duty of A. not to molest B. 
ju the peaceable enjoyment of his possessions would not 
exist unless the things possessed were the right of B, So 
in like manner the duty of B. arises from the ^existence 
uf the right in A. The gentleman's doctrine therefore is 
unsound^ for the right must be ascertained before the 
corresponding duly can be defined or known, and — man 
must necessarily bring with him his riu:hts as well as his 
duties, for if B. had no right, A. coulcTnot possibly have 
any duty to observe towards him in respect oF it.* 

Speaking of the rights of the people of England Sir 
W^ Blackstone observes that — ^^^ The absolute rights of 
^' every Englishman, (which taken in a political and ex* 
•^ tensive sense, are usually styled their liberties), as they 
'' are founded on nature and reason, so they are coeval 
*' with our form of govermnent; though subject at times 
*' to fluctuate and change: their establishment (excellent 
^' as it is) being still human/* Upon this passage Mr. 
Sedgwick remarksj that — * Our absolute, as contradistin- 

* guished from our po/f/iW rights, can neither be fluctu- 

* ant nor subject to variation; nor if founded on nature, 
^ can they truly be said, at the same time to be of human 

* establishment.' But it is to be observed, that by the 
expression, absolute rights, the leained commentator did 
BOl mean our absolute as contradistinguished from our 
political rights, as Mr. Sedgwick would have us believe. 
This is manifest from every part of the sentence itself; for, 
first, the rights spoken of are the rights of Englishmtn, 
that is to say, the rights which „vve possess as subjects of 
the kingdom of England, and it is therefore impossible 
to suppose that our absolute rights as men could have been 
intended as distinguished from our political rights as £?/g- 
lish men. Secondly, those rights are said to be coevaVwith 
our fpnii of government, whereas the absolute rights of 

* Sfse further infra, p. 103. + Com. p. 127. % Rem. S^- 
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Englishmen, as contradistinguished from ' our politieal 
rights, must have existed previously. Thirdly, they arc 
declared to be of human establishment, which our absolute, 
as contradistinguished from our political rights, are not. 
The first part of the objection which has been raised by 
4he author of theKemarks consequently falls to the ground, 
and serves only to evince that he did not perceive the 
true signi[ication of the position^ the accuracy of which 
he attempts to d repute. 

VVitii respect to the remark, that if founded on nature 
they cannot be truly said at the same time tobeaf human 
establishment, it is clear that human establishments may 
have nature for their basis, and that civil laws may be 
founded on the natural law ; and by the expression the 
learned commentator must have meant that Daturc and 
reason constitute the foundation upon which those rights 
rest. Mr. Sedgwick observes also — ^ Our author besides 

* has already averred these absolute rights to be vested 
' in man hi/ the immutablI': hws of nature ; if so, it 

* follows that they must be fixed and unfluctuating as the 

* laws which put us in possession of them.' But w bene 
the last mentioned expression occurs. Sir VV. Blackstone 
was speaking of our absolute rights as men ;* wliereas 
he here treats of our civil rights as Englishmen as hath 
been just now proved. The former are vested in us by 
the immutable laws, of nature, hut the latter being under 
the regulation of the laws of society are subject at times 
to fluctuate and change, inasmuch as the laws themselves 
are liable to occasional variations. 

The learned commentator reduces the rights of English-^ 
men to three principal or primary articles, viz. " The 
^' right of personal security, the right of personal liberty, 
** and the right. of private property;" and •bserves, tbsit 
they *', were formerly, either by inlveritance oi: purchase, 
•' the rights of all mankind; but, in most.other countries of 
*^ the world, beipg'now more or less debased and destroyed, 
*' they at present may be said to re.main, in a peculiar and 
** ei/iphatfcai manner, the rights of the people of Eng- 
iand."t After having asserted that, ' all right is, in its 

* g^quine and legitimate signification, a title founded in 
' equity,* the author of the ^ Remarks* conteuds,t thait 

* See ahove p. 78; 79 and Com. v. 1. p, 124, f Com. v, l, 
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* the rights themselves, (of all mankind) can never be can* 

* celled but by the crimes of the individual possessor;* 
but he at the same time concedes, that * the enjoyment 
' of the objects of right may indeed be suppressed/ ^iovv, 
the word rigMs, may be coiiectly used to signify the pri- 
vileges tl>em«elves or objects of right; and is so used in 
infiutnerabte instances in our language. That the word 
right, is made use of by Sir W. Blackstoneto express the 
object of rights and not the equitable title to that objeci> 
is manifest beyond dispute^ from his saying that the rights 
in question ^ covsut of n mimhtr of privatt immunities^ 
'^ which wi^l appear^ to be indeed no other, than either 
*^ that residuum of natural liberty, or else those civil pri- 
*' vileges, which society ha-th engaged to provide in lieu 
'* of the natural liberties which have been given up.*'* 
It is indisputable then that Sir VV. Blackstone means, un- 
der the term rights, to speak of that residuum and those 
immunities and privileges, that is to say, the very thmgs 
or ohiects themselves, and not the equitable title to them, 
and that being so, the learned commentator's observations 
are upon the strength of Mr. Sedgwick's own admission 
strictly correct, 

* Great care should be taken,* says Mr. Sedgwick,^ to dis- 

* criminate the object which our right respects from the 

* rightitself.' The learned commentator has not sufficiently 
attended to this distinction when he informs us, that 

* Life is the immediate gift of God, n right inherent by 

* nature in every individual. Here the right,' continues 
the gentleman (which we have just now defined to be a 
title founded in equity) * is confounded with thesuhject to 
^ which that right attaches; things as separable in their 
^^nature as a legal claim) to a paternal estate from the estate 
'*itself.'t Now the first remark to be made is, that Ibis 
passage forms an additional proof that by the word right 
the learned commentator meant the thing itself— -or object 
of right. There is no such confusion as Mr. Sedgwick 
%vould have us believe between the title and the subject, 
for the whole context proves that it is alone the subject 
nvhich is spoken of — The word right has various signified* 
tions. It is sometimes used to express a just claim or title to 
a thing, sometimes the thing or property itself. In other 
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peaces itis employed as a convertible term foranhnmiimty 
or privilege. Then, where we meet with such words, (and 
they abound in the English language) bow are we to affile 
to them the true sense which they were intended to bear 
but by attending to the context, and here the context fur- 
nishes unquestionable evidence that the word does not 
signify a title to the subject, but the subject itself. The 
gentleman observes that /ft has just now defined it to he 
8 title founded in equity, but anfortuDately he has omitted 
to favour us with a very material piece of information which 
cannot hut be considered as necessary to haye accom- 
panied that observation — I allude to his not having made 
us acquainted under what kind of obligation we are to 
accept his definition, in preference to the definiUon qf 
our best writers and principal lexicographers. 

* if moreover/ continues Mr. Sedgwick,* ^ the right to 

* life be, as unquestionably uis, the gift of the Creator, it 
is manifestly a derived right, and cannot properly be 
termed inherent.' But it is evident that life, wbich is 

what the learned commentator speaks of, may with strict 
accuracy be said- to be by nature inherent in. the indivi- 
dual who derives his being from the Creator. 

' U is the preponderent duty of every man,* it is aTso 
said,-t* ' to refrain from offering violence to his fellow^ 

* beings ; hence,* he adds, * arises our natural right 
to life, and to the uninterrupted enjoyment of our facul- 
ties. That such is our duty is admitted, but it is de- 
nied that It is the parent of. our natural right to life, 
for it is conceived that the duty must result from the 
right and not the right from the duty. Whence pro- 
ceeds his right to the house which any individual may 
have purchased? Is it because it is the duty of all others 
not to disturb him in the possession of it ? Certainly not ; 
but because having purchased it, he has thereby gained 
an exclusive right to it. The duty of others not t6 dis- 
turb him in the enjoyment of it results from its being i>is. 
So it may be said that my right to life arises from its being 
the gift of God, and the duty of others not .to mo- 
lest me in the enjpyment of it results from its being my 
right. 

The following observations of Sir W. Blackstone are 
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pronouncefcl by Mr. Sedgwick to be by no means true. 
" The law not only reganls life and member, and pro- 
*' tects every man in the enjoyment of tlieui, but also fur- 
** ni-sbes him with every thing necessary lor their sup- 
" port. For there is no man so indigent or wretched, but 
** he may demand a supply lor all the necesssities of lite, 
" from the more opulent part of the community, by 
*' means (tf the severn/ stnltites enacted J or the relief of 
" the poor,*'* With the view ol* exposing the unsound- 
ness of these observations, the aullior of the * Remarks' 
oiFers arguments to sh.ow that — ^ The active and indus- 
'trious members of society, arc not bound to support the 

* slothful indigent or to relieve the u'llful wretched/l- 
But the learned commentator does not mean tl)al such 
worthless clviracters are entitled to support under our 
law. He alludes to tliose wlio may obtain relief under 
the statutes respecting the poor, as r.nperjs from his re- 
ferring to those statutes. Now those st.iUuos ordain relief 
fortl)e impotent, and work lor ii>e vigorous and idle poor j 
amd therefore his r)bserva*iou cannot hy any fair inlerpr€^- 
tation be held to import, tiiat tlic law supplies the s/o/A« 

fnl poor with every thing ncc!cssary for their support. 

i It is als6 observed,! thai the righu of those who are 
mcapaeitated for labour, ' cannot be numbered among 

* our natural rit^hts,' To be sure they cannot, nor does 
Sir W. Blackstone say that they may, for he is not speak- 
ing of our n'atural right; the passage is part of a di- 
gression tosliew how highly the law of England regards 
life and member. 

" The rights of life and member," says Sir Wm. Black- 
stone,^ " can only be determined by the death of the per» 
" son, which was formerly accounted to be either a civil 
*' or natural death. The civil death commences, if any 
*^ man be banished the realm by the process of the com^ 
'^ mon law, or enters into religion, that is, enters into a 
" monastery, and becomes there a monk professed/' This 
passage will, it is said, ' convince us of the loose and de- 

* sultory sense in which the term *' right" is employed. 

* The rights of life and member,' says Mr. Sedgwiek,^ 
' are in the one case identified with the immunities and- 
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' privileges of civil union, and in the other, with lifeitselfV* 
But is the iact so ? The expression is, that they can only 
b€ deternriined by the death of the person, and conse- 
cjuently they are identified with life itself, or with what 
is so regarded by the law. In tlieone case, when the man 
is actually dead, the rights neeess?irily cease. In the 
other cases, the law considers them to have ceased, be- 
cause in its contemplation the man is absolutely dead, al- 
though the fact is otherwise ; and Sir Wm. lilackstone is 
examining how i/ie lazv regards life and member. But 
what does Mr. Sedgwick wish us to understand ihr.t he 
means by immunities and privileges? 'ihe monk enjoyed 
no immunity by his being cons: Jered c/r/Z/Vfr vi^rtuns, for 
hewasso accounle(l,because he wa§ not suffered to ei^oy the 
benefits of society, having secluded hiinseltirom it, and' 
refused to submit toils rcgiihiiioriS:'|- and suiely nomon 
eould consider it an immunity and privilege to be ba- 
nished the realm ! ' I-fit betrue,'c()ntini es Air. ^'edgwici:,:}: 
' that these rights are determined, as to the description of 
^persons above men lioned, must we not admit that they 
' may at any time be maimed or murdered without scru- 
* pie, and withoutcrimer' — Theconcession sought for may 
be successfully resisted, for the above expressions of the 
iearned commentator do not imply that all their rights 
are annihilated. — ^The rights under consideration are not 
the rights of men, hxxlo^ Englishmen, as secured I o us by 
the laws of England. When an individual withdrew or 
was driven from the society in which it is onr happiness to 
live, the laws which regulated that society considered his 
rights, as one of its members, extinct. Sjuch ban shment or 
seclusioji amounted to a civjl death : and the law acknoww 
ledged the existence of no such person, as entitled to the 
benefit of that society, wliich the law of England governs. 
But although it may be collected from the learned commen.- 
tator's observations that they were not afterwards entitled 
to the benefits of society, yet it does not follow that they 
flight be irvja-red or murdered without crime; because 
although they had forfeited th^ir civil rights as English- 
men, they still possessed their natural rigfirs to life and 
member as men, — rights which it was equally incumbent 
upon other individuals to respect after that banishment 
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or seclusion I as it was before the iDstitutidn of society 
itself. 

** The third absolute right inhfrent in every Eng1i$hmaq 
*' is/' sajs Sir VVm. Blackstone,'^ '\ih?kio( property ; which 
^' consists in the free use, enjoyment, and disposal of all 
" his acquisitions^ without any control or diminution sav» 
"only by the la>vsof the land.'* Upon which Mr. Sedg- 
wick remarks,t that * the right of property is adjusted and 

* encircled by our moral obiigation ;* and that the laws of 
the land are not the only control ' on the exercise of our 

* rights, %o which itbehovei us to attend.^ This is true 
^enough ; but it does not call in question the accuracy of 
the learned commentator^ for he is only speaking oi the 
rights which we enjoy mder the law$ of E^/gfand, and as 
circumscribed by those laws merely, whereas Mr. Sedg- 
wick's observation relates to the moral duties of meUj, anil 
to their responsibility to their Creator, for a just exercise 
of what that gentleman conceive ^ to be one of their natu« 
Tal rights. 

It is said alsoj that — 'ji natural ^nd inherent right can 
i suffer no reduction.* Sir Wm. Blackstone, however, is not 
speaking of our natural rights, or those rights which arein-^ 
herent in us by birth, but of our political rights as English- 
men, as hath been alveady observed. || Mr. Sedgwick also 
Temarks,§ ' to say thatthis inherent right of property admits 
'' no control QV diminution, save only by the laws of 
' THE LANp, is to give a latitude of interposition which by 

* no means limits its enjoyment to Etfglishmcn alone ' But 
the learned commentator does not contend, that the enjoy- 
ment of the right of property is limited tp Englishmen alone. 
He asserts indeed tuat it is enjoyed by the people of Eng- 
land in a superior ^egre^ ; and surely, the extent in which 
it is incapable of being enjoyed, or the control or dimi- 
nution to which it is subject, must vary in proportion as 
the laws or constitution of one country differ from those 
of another .* and as the laws of England are enacted in ^ 
less arbitrary manner than are the laws of other countries, 
so the rights of the people of England are in lesi dan- 
ger of being controlled or diminished. 

The following observations in the Commentaries are by 
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Mr. Sedgwick deemed to be contradictory and inaccurate. 
*' So great is the regard of the law for private property, 
'^ that it will not authorize the leastviolation of it; no^ 
*' not even for the generaj good of the whole community. 
'* If a new road, for instance, w^ere to be made through 
*' the grounds of a private person, it might perhaps be 
^^ extensively beneficial to the public ; but the law per- 
*^ mils no man, or set of men, to do this without consent 
*^ of the owner of the land. In vain may it be urged, 
''that the good of the individual ought to yield to that 
*' of the community; for it would be dangerous to allow 
*' any private man, or even any public tribniial, to be the 
''judge of this common good, and to decide wliethcr it 
" be expedient or no. Besides, the public good is in no- 
" thing more essentially interested, than in the protection 
" of every individual's private rights, as modelled by the 
*' municipal law. In this and similar cases the legislature 
" alone can, and indeed frequently does, interpose, and 
" comptl the individual to acquiesce. But how does it 
*' interpose and compel? Not by absolutely stripping 
"the subject of his property in an arbitrary manner ; 
" but bv giving him a full indfcmnification and equivalent 
'* for the injury thereby sustained. The public is now 
" considered as an individual, treating with an indivi- 
"dual for an exchange. All that the legislature does is 
" to oblige the owner to alienate his possessions for a rea- 
*' sonable price ; and even this is an exertion of power, 
*' which the legislature indulges-with caution, and which 
" nothing but the legislature can perform."* Now although 
it is said in one part, that the law permits no man, or set 
of men, to do it without the consent of the owner of the 
land: and, in another part, that the legislature can and 
frequently does interpose, and compel the individual to 
acquiesce; yet is there not any contradiction, because 
the legislature is not included under the terms man or 
set of men, for by these terms. Sir VV. Blackstone meant 
to spejik of public tribunals and private individuals only. 
The sum of the whole is, that nothing but the legislature 
can compel; Mr. Sedgwick says— 'That the good of the 

* individual ought to yield to that of the community, is a 

* truth which never ought to be urged in vain.'t Now Sir 
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W. Blackstone has not asserted the contrary, for tht 
signification of the observations in the Commentaries 
now under consideration, is, that the legislature alone is 
competent to decide upon the expediency of such a pro- 
ceeding in every particular instance, and that no private 
man or pubUc tribunal, are or ought to be invested with 
any sucti power, and it is upon that principle that the 
kgislatiKc acts when it does compel. 

With respect to the highway act, of the 13th Geo. Ilf. 
C.78, which certainly does, as Mr. Christian has observ-^ 
ed, empower two justices, (a set of men,) to divert any 
highway through any person's soil, it was passed since 
the learned commentator wrote, and therefore cannot be 
advanced in proof of his inaccuracy. 

" Nor is this the only instance," continues Sir W. Black- 
stone,* *' in which the law of the land has postponed even 
^' public necessity, to the sacred and inviolable rights of 
'^ private property. For no subject of England can be cow- 
" strained to pafy any aids or taxes even for the defence of 
" tlie realm or the support of government, but such as arc 
'' imposed by its own consent or that of his representatives 
'^ in parliament.'* This theoretic doctrine, observes Mr. 
Sedgwick,t is not only glaringly refuted by facts; but is 
itself radically objectionable. Taxes cannot in reason 
and plain sense be considered as the free z$ill offering of 
those u|\on whom they are levied^ They are imposed by 

f public authority, and are wholly distinct in their nature 
rom voluntary contributions. But it is to be observed 
that Sir.W. Blackstone refers to several acts of parliament 
to show, wiial the law of England in this respect is/ as 25 
lid)v. 1. c. 5 and 6, which enacts that" the king shall 
*' not take any aids or tasks but by the common assent of 
*' the realm ;" and alludes also to its having been made, 
an article in the petition of right, 3 Car. I* that no man 
shalU>e compelled ** lo yield any git't,loan, or benevolence, 
" tax, or such like cliJirge, without common, consent, by 
*' act of parliament." It is true, therefore, that the people 
on-^nglaud cannot be constrained to pay any. taxes, but 
such as are imposed by the c-unsent of the people of Eng- 
liinH. 

Tne learned commentatot is not to be understood as 
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ibesining tliat taxes are xhefret will off erings^ the voluntary 
contribuiiom of the individuals upon whom they are 
levied, for he adds ^^ orthe consent of his representatives 
in parliament," whereas to every such offering or contri- 
bution it is essential that the assent of the vert/ individual 
himsel/he actualli/ signified. 

With the design of proving the incorrectness of ISir W. 
Blackstone> Mr. Sedgwick observes, that* — * Taxes are a 
' commutation for personal serxnce,* and then asks, * Shalt 

* we, then, affirm of those who by press warrants are enlist- 

* ed ill the service of their country, that the tax thus dis- 
' charged in its original and primitive form is spoutaueous 
' and self imposed?' Upon which it is deemed quite suffi- 
cient to observe, that although taxes are in the main a 
commutation for personal service, yet personal service is 
not necessarily in itself a tax. How a man who hs reluo 
tai^tly taken from his family by a press warrant can be 
said thereby to discharge a tax, is a problem too difficult 
to be solved by any m^iud which possesses only common 
powers. If it can be shown to be a tax, we would beg to 
be informed also, what other form it bears in addition to 
this, its original and primitive one, as well as the particu- 
lar commutation, which may be substituted for it by the 
persons liable to be pressed f It would be also a desirable 
thing to know, — as the being pressed is said to be the dis- 
charge of a tax, and as taxes are also said to be a cpmma^ 
iation for personal service, — whose service it is, that is 
commuted for in this way, when the liability to be im- 
pressed arises solely from the persons previous occupation 
in life? Should Mr. Sedgwick attempt to get over these 
difficultieii, we would further beg leave to intimate that aH 
taxes are imposed by the legislature, but that press war- 
rants are issued under the powers, and by the authority 
of the executive only. t Whether the right of private liber- 
ty is treated with due respect, where pressing is had re- 
course to, it is inconsistent with my purpose to inquire. 

''The restrictions,*'. (says Sir W. Blackstone,J) " for 
" some there are, which are laid upon petitioning in 
" England, while they promote the spirit of 'peace, are 
'^ no check upon that of liberty. Care only must be 
*' taken, lest under the pretence of petitioning, the sub- 
** ject be guilty of any riot or tumult; as happened on 
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" the opening of the memorable parliament iii l640s itBfd 
•' to prevent this, it is provided by the statute KiCar. II. 
*' 6t. I, Q,Of that no petition to the king or eitlier house 
" of parliament tor any alteration in chureh or state, shall 
*' be signed by above twenty persons> unless the matter 
** tl.ereof be approved by three justices of the peace, or 
" the major part of the grand jury in the country; and 
*' in London by the lord mayor, alde'^men, and common 
'* council ; nor shall any petition be presented bjr more 
'' than ten persons at a time. But under these regula- 
*' lions it is declared by the statute I W. and M. st, 2, 
*' c. C, that the subject hath a right to petition ; and that 
** all commitments and prosecutions for such petitioning 
*' are illegal/' In opposition to this doctrine of the learn- 
ed commentator, Mr. Sedgwick, in a note, cites part of ai 
tpeech of Mr. J)unning,* to the effect, that—-* the act 

* which was passed in the reign of Charles the Second, 

* (the act above mentioned,) prohibiting under certain 
' penalties, ai>y petition to be {)resented to the king, or 

* either house of parliament, if signed by more than 
' twenty persons, was compltiehf repealed by an article in 

* the bill of righjts which was meant to restore to thepeo- 
^ pie that great privilege which the act of Charles wad 

* calculated to abridge, if not to take away ;' and that ^ to 
' argue that the act of Charles was now in force would be 

* as puerile and absurd as to pretend that the prerogative 

* of tlie crown still remained in its full extent, notwith* 

* standing the declaration in the bill of rights/ Now it 
seems not a little extraordinary^ that the author of the 
Remarks should have quoted Mr. Dunning's speech as an 
authority upon^this subject, and not have taken any no- 
lice nt all of a much higher authority ; which is the joint 
and clear opinion of the whole court of King's Bench in 
Lord George Gordon's case, in which similar argument:^ 
to those of Mr. Dunning had been urged by the counsel 
for the prisoner ; and in which also Mr. Dunning himself 
was one of the counsel for the crown ; and there Lord 
Mansfield in his directioiH to the jury, said, that he had 
never before heard it suppusi-d that the act of Charles the 
Second was repealed, nnri that it wa^ the joint and clear 
opinion of the whole co'iit, that the bill of rights did not 
7/iLan to meddle rciih it at ft II ; that rttillier that tior anj/ 
olhtr act of pnrliusmiit had rtptahd it ; and that it na^ 
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fit /fill force.* If therefore anthority is to have anj 
weight in the consideration of tlie question^ we have, oa 
|he oiie hand^ the joint and clear opinion of the whole 
Court of King's Bench, corroborative of Sir Wm. Blacks 
stone's doctrine^ whilst, on the other hand, we have the 
opinion of a private member of tke house of comi^ioos^ 
advanced in the course of a debate in that house. Thu^ 
then the matter rests in point of authority — In one scale 
is the opinion of Sir VV. Blackstoue ; and in the otbcT 
thef contrary' opinion of Mr. Dunning; but to the former 
Ihe clear, solemn, and deliberate opinion of Lord Chief 
ffustice Mansfield, aud all the other justices of the Court 
of Kine^s Bench i$ to be sti;>eraddcd, and when that iy 
done, ttiere cannot be a doubt which way the balance^ 
will incline. But in order to s.^iewall reasonable respect to 
the opinion of so ' distinguished a character as the late 
Lord Ashburton, let us wave the question of authority, and 
proceed to examine what actually is the truth of the case 
upon sound argument and principle. The several rights and 
liberties which are vindicated and asserted in the declara* 
tion of the bill of rights ^re those particular rights and 
liberties, solely by the violation of which, King James is, 
IB the same bill, alleged to have endeavoured to subvert 
and extirpate the protestant religioa and the laws and 
liberties of the kingdom^ The bill enumerates in the 
beginning the various illegal acts which the kipg had 

f practised ; and then follows the declaration of the illegal- 
ity of those acts, and of tlie pariiculai: rights of the sub- 
ject which had been violated thereby ; each several article 
of declared right answering to some other article of vior* 
]ated right mentioned in the preceding part of the $t^ 
tute : thus in the preceding part the 7th article of ao- 
cusation against the king^ is — '^ By violating the freedgqi 
*' of election of members to .serve in parliament," whicii 
is answered by the 8tb article in the declaration of righlff 
thaf Election of the members of parliament ought t^ 
free." So the 2d article of accusation' is — " By com- 
'' mitting and prosecuting divers worthy prelates for 
^* humbljf petitioning to be excused from coocurf ing to 
'< the ^aid assumed power," and this is answered bjT 
the 5th article in the declaration of rights, that — ^^ It tf 
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^ the right of the subject to petition tlu king^ and that all 
*^ commitments and prosecutions for such petitioning are 
** illegal."* This last article is the one which, according 
to Mr. Dunning, was meant to restore to the people that 
full privilege of petitioning which the said act of Charles 
was calculated to abridge, if not to take away; and which 
has had the effect of completely repealing that act. But 
it is obvious that the article in question was not intended 
to affect the act of Charles in the least, for it has a ne^ 
cessary reference to and connection with, the right which 
King James had inf>inged by punishing individuals for 
petitioning, as much so, as the above mentioned declara- 
tion of right with rospect to the freedom of election, had 
to and with the preceding article, which speaks of the viola- 
tion of that freedom. Had King James been acting under 
cover of the act of Charles, there might be some colour 
for Mr. Uunning's conclusion, but as the commitment 
and prosecution of single petitioners, or of any number 
under twenty was not warranted by that act, there is not 
the smallest reason for infering that in rescuing the rights 
of the subject against the illegal conduct of James, and 
those rights too which were sanctioned by the statute of 
Charles, the legislature intended to interfere with that 
statute; and Ine whole act which contains the bill of 
rights relates solely to the viohuion of the rights of the 
subject by James, and to the establishment of them unde^ 
the House of Orange. 

That the said article in tJie bi?l of rights was not in- 
tended to have any relation to the act of Charles may be 
concluded also from the circumstance, ihat that article 
declares that it is the right of the subject to petition the 
l(in^, and that all commitments and prosecutions for such 
petitioning are illegal. Mow if they had meant the 
article to extend to the <ict of parliament of Charles, 
which had made illegal all petitions which should be 
«igned by more than twenty, they surely would not have 
said that the subject had aright to petition contrary to 
the provisions of that act; they surely would not have 
declared those commitments and prosecutions illegal, 
which an act of parliament then injarce had authorized 
'and directed. To have done so would have been sheu.- 
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ing but little respect to former parliaments, or to the 
dig^nity of the legislature itself. Nay, it would be saying 
to the subject — your right exists, and it would be illegal ia 
any one to attempt to abridge it, although there is a 
regular and positive act of parliament to forbid your ex- 
ercise of it. 

Again — the act of Charles prohibits petitions with more 
than the limited number of names, either to the king, or 
both or either /lOUses of parliament: but the article in the 
bill of rights goes o/i/y to petitions to the king; and yet 
according to Mr. Dunning the act pf Charles, which ex* 
tends (o both or either houses of parliament, as well as to 
the kins, was completely repealed by that article ! Ilic 
truth of the case, however, seems to be, that the act of 
Charles neither was in point of fact, nor was intended 
to be repealed either wholly or in part by that article^ 
and that the statute of Charles is now in full force. For 
the above reasons, therefoie, it does aot appear to me 
either to be so puerile and absurd a thing as Mr. Dunning 
supposed, to argue that the act of Charles is now in 
force; or indeed, that there is now any room for a ques- 
tion to be made, whether the declaration contained in the 
bill of rights, was not in this particular a repeal of the 
13th Car. II. as the learned editors of Coke upon Littleton 
have expressed it to be* their opinion. 
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CHAP. V. 

^' THE commons consist/' says Sir W. BlackstonCjf 
*' of all such men of any propertjr in the kingdom, aa 
*' have not seats in the house of lords; every one of 
*' which has a voice in parliament^ either personally or 
*' by his representatives." Upon which passag^e Mr. Sedg- 
Vrick observes^ as follows : ' Without remarking that the 
' commons in parliament are 'here confounded W4th the 
' conim:6ns at target the assertion itself, as to every meaa- 
f ing plainly and prima facte cbnyey^d by it, is ailtogether 
*' tktislipported'; since airpr6perty,\n'baleyer Be itsamount> 
' that Is, eithtr t6pyhold, leasehold, 6r persona), is ex* 
' 'ce)>ted frbih lili the benefits undet the constitution 
'f ^hi6h tbis apl)fearaftce bjr procuriition in the senate 
' is* held to confer.' But with respect to the commons 
in parh&ment being confounded with the comtnops at 
Jarge; tbe v^fy contrary is the fact, fbr Sir VV. Blackstane 
clearly meatus the commons at large on/j/; because im- 
mcfdiiitely befoVe he had been speaking of 'the nobility 
'as a bod^, (not of the lords in parliiitilent) and the neces- 
sity of their having a distinct assembly from the com* 
mons ; and when therefore he goes on to say, that the 
jiiersons hit is speaking of bav6 a vbice' in parliament either 
{Hnrsonally or by represent Ution, he must neoes3Urily meail 
the commoris at large, and not the commoqs house of 
parliiimeht. 

The author of the ' Remarks' seems to suppose that 
such persons as those whose property is not of a nature to 
give then)' a vote for members of jiarliainebt are not re« 
presented, for bis bbjection to the learned commentator's 
bbseri^ation'that '^ all men of any property hAve a voice 
cither personally or by their representatives,'? is grounded 
tipon the argument thatthere are many men of copyhold, 
leasehold,' and pensondl property who are ex6epted from 
appearing by procuration in the sehate. But as ever^ 
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Ihember, though chosen by & particular district, serves 
for the wliale redhn,* and as the house of commons is by 
representation the commons *.t large, it may be trulj*^ said 
that persons of cbpyhold, leasehold, and pergonal pro- 
perty have a voice in parliament by their ff pfesentatives, 
although they have no vote at any election tor the choice 
of particular members. 

But the gentleman misapprehends the ledrtied commenta- 
tor in supposing him to speak of a property in right ofwhicH 
individuals among the commons at large have a voice 
in parliament, either personally, or by representation. In 
sayingffhat the commons consist of ail siuch men of any 
property, &c. he merely means all such men as are not 
in so mean a condition of life, for want of some kind of 
substance or property, as that they cannot be supposed to 
have any will of their own. Thus, when speaking of the* 
qualifications of electors, he says, that — " 'Ihe true reason 
<^ of requiring any qualification, with regard to property 
♦^ in voters, is to exclude such persons as are in so nrean 
** a situation, that they are esteemed to have no will of 
** their own.+" Persons of the latter description the law 
does not suppose to be free agents: all, hoivever, of any 
property— in other words, who can be supposed to be free 
agents, have a voice either personally or by representa- 
tion, for as the learned commentator observes, *' Only 
'* such are entirely excluded as have no will of their own;'* 
and there *^ is hardly a free agent to be found, who ii 
*^ not entitled to a vote in some place or other in tii6 
*' kingdom ."t 

It inmost extraordinary indeed that Mr.Sedgwick should 
have supposed the learned commentator to mean,- thai 
every one ofthe commons at large has a voice in parlia- 
ment in right. of the property of which he speaks, when 
four-fifths of our^members of parliament are not sent by 
persons who have votes in right of property, but as being 
the inhabitants of particular boroughs. See. 

Sir W. Blackstone 'observes,^ that—'' In a free 8tsctc> 
^< every mBLQf who iiiupposed a free agent, ought to be^ 
^* in some measure, hi« own governor ; and therefore a 
'' branch at least of the legislative power should reside 
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^* Id the whole body of the people/' Iq an$wer to this it \% iaid 
by Mr* Sedgwick, that — * As maa is created ^frec agent, 
' so in every state, in a free state more especially, what 
* every individiral actually is, every individual should be 
' supposed to be/ But this is a strange doctrine, which 
holds that every man ought to be supposed a free agent 
because he was created one ; for there are many men id 
everv state who were created free agputs> and yet arc 
wisely and justly regarded by the state as not being free 
agents; for example, those whose crimes have caused 
them to be immured in prison^ So all who have been 
convicted of perjury, or subornation of penury, all who 
are destitute of any property, and others wnom the con* 
stitution does not consider as being likely to> vote freely, 
and without influence^ are disqualified from voting at 
elections, although they were created free agents. It 
must be observed also, that when the gentleman contends 
that every individual should be supposed to be a fr-ee agent, 
be quarrels with the law itself, ana offers nothing, against 
that exposition of it which Sir W. Blackstone hath madcv 
* To argue, however,' continues the author of the Re-> 
marks,* ^ that because every free agent ought to be,, in 
^ some measure, A<5 02t7iigorer;ior,.that, therefore, a branch 
' at least of the legislative power should reside in the 
* whole body of the people, is to deduce a conclusion by 
' no means necessarily connected with the premises. In 
*' the private affairs of life^ the position that man ou^ht to 
' be, in some measure, his own governor, is sufficiently 
' true. But civil and official authority is not, as- we are 
' here led to conclude, annexed to human nature, and to 
'free agency/ Sir W. Blackstone, however, does not 
mean, that the right of being one's own governor in the 
private affairs of life, draws to it a title to civil or official 
authority. His position is that '' in a free state, every 
'^ free agent ought to be in some measure his own 
'' governor," and of course means in matters concerning 
the state, and not the private affairs of life : in other 
words, his meaning may be expressed thus^-^-ln a free 
state the laws by which its free agents are to be governed, 
ougl^t previously to have received in some measure their 
privity and approbation. No such conclusion, therefore, 
as the author of the 'Remarks' supposes, is meant to be 
deduced by Sir W. Blackstone. 

• Rem. p. 110, 111. 
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* In whatever relates to polity, and the enactment of 
' laws which affect in their operation the well-being of the 

* whole^ every man becomes/ says Mr. Sedgwick,* ' the 
^ governor of every other man ; a right which no indi- 

* vidt^al can arrogate to himself on the ground of natural 
^ freedom.' it is admitted that natural freedom does nol 
entitle any individual to be the governor of another, 
for it constitutes the ground-work of Sir W. Blackstone's 
doctrine, whidi is, that in free states, the free agents of 
it ought to have some concern in deliberating either per- 
sonally, or by being represented, upon the laws by whictt 
they are to be governed. 

The author of the * Remarks,' in the next place, puts 
some questions to which we are induced to reply solely 
from an unwillingness to pass over in silence any thing 
which he seems to consider of any importance. It is 
askedf — ' If moreover it be admitted that a branch at 
' least of this legislative power should reside in the whole 

* body of the people, in whose hands, itmay be asked, shall 
' the residue be placed ?' The answer to which is, that in 
order to guard against the inconveniences of a democracy 
it should be placed where itfsby the constitution placed — 
in the crown and the house of lords, who arc-iiiot included 
under the term, the commons. 

* Ought the other coactive depositaries of this power 

* to possess a negative on the will of the whole body ? t It 
is highly salutary to the state that tliey should for the 
reason which the learned commentator hath given in page 
51, and which have already been advanced in reply W 
some former observations of Mr. Sedgwick. J * if it be 
' avouched that they ought not, what need is there that 
' any share be taken out of the hands of its original and 
' natural possessors ?*§ An answer to this questiou is un- 
necessary, the preceding one having been replied to in the 
affirmative. ' If that tliey ought, must not the practical 
^ exercise of it annihilate that power, whatever be itsmea- 
' sure, which the multitude, in virtue of their free agency* 
' ought uncontrolledly to enjoy ?'I| The first notice to be 
taken of this question, is, to remark — that Sir W. Black- 
stc»ne's observation is, that a brahch of the legislative 
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fower should reside in the body of the people ; but nof 
that they ought uncoutrolledli/ to enjoy that power. To 
have said that the people should enjoy uncontroUedly 
the power^ or a branch of the power, of legislation, and 
to as:»ert^ at the same time, that the other branches ought 
to possess a negative upon the exercise of that power, 
would have been a gross contradiction. Did the gentle- 
man look upon his argument to be in a condition t>o for- 
lorn as to render it necessary for liim to deviate from the 
path of fair discussion, by edging in this word unconlroU 
ied/if ? In having so done, however, the learned commen- 
tator is indebted to him for the imputation of having been 
the author of certain absurdities which it would be injus-r 
ticc towards both not to observe, that they are purely of 
Idr. 3edgwick's creation. 

In answer to the question, when detached from that 
livith which it ought never to have been mixed, it is to 
lie observed, that the practical exercise of the negative by 
Ihe pther brandies does not annihilate the power in ques- 
tion, as hath been already contended in answer to a for- 
mer arguqient.* 

Speaking- of the great difficulty and inconvenience 
irhich in so )arge a state as ours would attend an exercise 
of the legislative power by the people in their aggregate 
or collective capacity. Sir W. iilackstcpe remarksf that 
— " it is therefore very wisely contrived, that the people 
" should do^hatby their representatives which it is im- 
" practicable to perform in person.*' Upon which the 
author of the ' Remarks' observes;}: that-— ^ Argoino from 
' the principle couched in this position, we are authoriz-* 
' ed to aver, that every member of the commons' house 
' of par^i^imept is bound to advise with his immediate con-» 
' stitueqts, whose vice-agent he is ; to promote their 
^ particular views ; and to declare, and, if possible, to en- 

* force tbut will, which they themselves, or the majority, 
' \sere they personally present, would be desirous to give 

* eflfect.' But whether a representative is bound to ad- 
vise with his constituents, or not, as to the line of ponxtuct 
which he shall pursue, whether it is incumbent on him 
to declare and enforce the will of his constituents, or 
whether be is not to vote according to his own opinion 

* See supra, p. 37. t Com. y. 1. p. IJJ. t Rem..p. Ill, 11^ 
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^i^afe questions which for their solution depend altoge* 
iher upon the nature and extent of the delegated power^ 
fend the purpose for which he is elected. Then, what is 
the object of his being sentxo parliament? It will appear 
from the writ of suromons^ that the electors are summon- 
ed to return a person, for the purpose of advising hii 
majesty s^p^ hegotiis guibusdam arduis et urgentibus, 
and not for the purpose of declaring their will, and of act- 
ing as their proxy upon every occasion. It is not to be 
inferred from the above passage in the Commentaries, 
that the representative ought to do those particular things 
which the majority of his constituents would wish, and 
wpuld themselves do, if they were personally present, 
tiis expression, it is true,- is, that the people should do 
that by their representatives which it is impracticable to 
perform in person. Do what? — Why, exercise thatpoa;«r 
of legislation which, immediately before he informed us, 
that, in.8o4argea state as ours, they could not exercise 
in their jcollectiye capacity. It is that power therefore 
with w4)i6h they are iffvested, and he may correctly be 
said tQ be the representative of others, who has had dele- 
gated to hnn such a power, and who is to exercise that 
power (as they themselves, who delegated it, might have 
exercised it.) according to his own judgment and discre* 
tibn; and bis constituents may be said to exercise their 
pow^r of legislation, by him to whom they have referred 
that power; tor the Word representative does not necessa- 
rily mean, that the person filliq^ that character is the 
mere agent or pr6\y of those whom he is appointed to 
xepresetit. There is nothing therefore ' inconsonant and 
* contradictory,* in supposing him at liberty to reject the 
instructions of his constituents. 

That he is to serve for the whole realm whefi choscff, 
aqd is not appointed to express the will and pleasure of 
his particular corisiituents, will be seen further from a 
more full examination of' the writ of summons already 
tiietuion^d, which expresses the purpose for which vf* 
presentatiVes are tQ be sent, as it states that two persons 
vhall be chosen — ad faciendum et consentiendum Km qum 
fuHc ibidem decomfhuniconcitio nostro arigtia et eccltsim 
anglia (Jlavente deo) Contingerent ordinari 'super negottis 
antedictis; and which in the former part of the writ are 
declared lo be pro quibtisdam'arduik et urgentibus riegotiis 
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ftas statwn et dcfemioTiem regni nostri anglia et tcclaut 
^inglicana concernentibm. 

It is from this writ of summons that Sir W. Blackstone 
infers that a member of parliament is not sent '^ barely 
'' to advantage his constituents, but the common wealth;'* 
^ndthat*'' he is therefore not bound to consult with, or 
** take the advice of, his constituents upon any particu- 
** lar point, unless he himself thinks it proper or prudent 
** so to do."* ^Yiih respect to this last observation of 
the learned commentator. Mr. Sedgwick saysf — ' This 
' being, the case, how can it consistently be said, that 

* every man of any property in the kingdom has a voice 
' in parliament, either personally or by representation ? 
^ If an individual has no active absolute share in the 

* deliberationstof an assembly, and those of whom it con- 
' sists are at all times free to act without consulting his 
' wishes, and even in direct opposition to them, what 

* voice has such individual, and after what manner can 
' he, in reason and plain sense, be said to be represented 

* in that assembly f' As the person chosen ^Us th& place 
of his electors by a vicai'ious character, and so person* 
ates them, those electors may accurately enough be 
said to have a voice in parliament by the representa- 
tion of him to whom their powers have been delegated. 

But the gentleman remarks that — ' When once at liber- 
' ty to act according to the dictates of his own unbiassed 
' judgment, cut and quibble as we may, he is no longer 
' the representative of the will of anoiheT.'X This is clear 
enough, but then Mr. Sedgwiak has resorted to his favo> 
rite expedient of beggmg the question, which is whether 
the member be or be not the representative of the will of 
his constituents ? If the person elected is merely delegat- 
ed tobe the proxy of his constituents, and to express 
what their will and wishes are upon every occasion, (and 
this he assumes) then certainly he cannot be said to be 
their representative, who is at liberty to vote and act 
according to his own judgment and discretion : but th^ 
Qieaningof the learned commentator, and what alone the 

g in tlemun had to contend against, is that he represents 
e persons of his constituents, and not their will ; or in 

# Com. T. ). p. 159* t ^m. p. 119* X Ibid. 
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oilier words^ serves in the place and stead of those wbo dele- 
gate to him those powers wliich it is impracticable that 
they should exercise iti their own persons. 

* When we are informed,' continues Mr. Sedgwick,* 
* that — '^ Though the richest man has only one vote at one 
^^ place, yet, if his properi y be at ail diffused, he lias proba- 
*' bly a right to rote at mvue places than one, and therefore 
'' has many representatives ;" f either this intelUgence 
'carries no distinct meaning to the mind, or we are com- 
' pell«d to renounce tiie princ:>jie j'jst before laid down, 
' that — " every member, though caosiin by one particu* 
*^ lar district, when elected and returned, serves for the 
*' whole realm ; for the end of his coming there is not 
*' particular, but general. ":|: The former passage was 
advanced by Sir W. Blackstone to shew that compara- 
tive wealth IS not in the constitution of England wholly 
disregarded in elections, and it seems to me correct enough 
to say that if a man has a right to vote at five different 
places of election for members of parliament, that he hath 
as many representatives as those places send members ; for 
certainly every individual represents the place Which send^ 
him although he serves for the whole realm ; and the 
only superior advantage which a person enjoys who has 
a vote for many ihembers of parlldoient, is/thia he has 
a greater share in determining who shall be the partieular 
individuab, that are to constitute the house of commons. 
But, after all, these criticisms of Mr. Sedgwick, upon the 
chapter on the parliament, might well have been spared, 
for the learned commentator himself says, '^ This is the 
'^ spirit of our constitution : not that 1 assert it is in fact 
^' quite so perfect as I have here endeavoured to describe 

it; for, if any alteration might be wished or suggested 
*^ in the present frame of parliamentSi it should be in 
'' favour of a more complete representation of the 
" people."§ The author of the ' Remarks' has not 
ventured to dispute that the theory and spirit of the con* 
stitution is not as Sir W. Blackstone represents; but 
hath met the learned commentator's observations, as if it 
had been meant that in practice and in/act the constitu- 
tion is as the spirit of it had beei> made to appear 
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It is farther remarked,* that this language of Sir W. 
Blackstone, ' supposes what is ver^ erroneous — that the 
' number of suffrages which each individual shoulil pos«> 
' sess, ought, in justice, to be determined by the extent 
^ of his territorial property, and to be multiplied ac- 
^ cording as it happened to be parcelled out in different 
' quarters of the kingdom/ But Sir W . Blackstone was 
giving no opinion upon the justice or propriety of the 
measure; for he merely states the fact; and having re- 
in arkedf that*' our constitution steers between the two 
*' extremes of property and numbers/' adduces the above 
fact with respect to a person having many representa* 
tives if his property be at all diffused, ias an instance, that 
comparative wealth is not entirely disregarded. 

Mr. Sedgwick, in the next place, oners some remarks 
upon the subject of a more complete and e(]ual repre- 
sentation of the people; but as tney do not * involve the 
consideration of any of the doctrines contained in the 
Commentaries, it is unnecessary to enter into any scru- 
tiny with respect to them, and we shall therefore pro- 
ceed to the next position of the learned commentator to 
ivhich that gentleman raises any objection. '*£very branch 
^/ of our civil polity,*' says Sir W Blackstone,^: *' sup- 
*f ports and is supported, regulates and is re^julated, by 
^ the rest; forthe tvvo houses naturally drawmg in two 
^f directions of opposite interest, and the prerogative in 
^' another stiir different from them l>oth, ^hey mntuallv 
'^ keep each other from exceeding their proper limits; 
and Mr. Sedgwick's remarks upon it is, that — ' the pub- 
^' lie legal authorities of government have no interest 

* separable from that of the state ; ibey cannot, con$e- 

* quently, possess any separate interest as between thenw 
^ selves •$ But it is notorious that each has in some re- 
spects distinct powers and privileges* The crown, fof 
instance, might endeavour to enlarge its prerogatives ; or 
the common^ might take upon themselves to change or 
ttineod a bill affecting the irigJits of the peerage; or the 
lords might attempt to exert a power of altering ot 
aiiiending'mbney bills; or thelord? and commons together 
might seek to incroacb upon the prerogative of the crown) 

* Riem. p. 113. + Com. v. I. pv 172. J Com. v. ]. 
p. 155. $ Rem. p. 12^^ 
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and what the learned commentator means^ is^ that the Jea-* 
lousy of each as to an increase in the power of either 
of the others, and consequently a diminution of thejr 
own relatively, tends to keep every one within proper 
limits. 

M r. Sedgwick in the next place denies^ that the power of 
parliament in making and altering laws, can be said to be 
despotic, absolute, and uricontro table, because, ' all author 

* rity, in all cases, and wheresoever vested, is hini ted by 

* the purposes for which it was bestowed. How, moreover/ 
he asksj ^ can this doctrine ot parliamentary oainipo- 

* tence be consistently taught by any one, founding all 

* government on the basis of mutual compact f How is 
' \i reconcileable with that consent of the people which 
' is deemed so essential to the validity of ail public acts, 
^ as to be assumed as a first principle by our author in all 
' his disquisitions on the subject of political power:'* Now 
it will be seen that the learned commentator's observati- 
ons in this place are perfectly consistent with every thing 
which he may elsewhere have advanced; for he admits 
immediately after,f the accuracy of the theory of Lopke^s 
doctrine, whicli is that the power vested in the legislature 
16 a trust, and that when that trust is abused, it is thereby 
forfeited and devolves to the people. But then as the 
same act which causes this devolution of power, would be 
a dissolution of the whole form of government, and destroy 
the constitution established by the people, no legal steps* 
could be taken for carrying the above conclusion (hew- 
ever just in theory) into, execution^ under any dispensa- 
tion of government at present actually existing.. The 
fair exposition of Sir Wm. Blackstone's observations, is 
not that the power of parliament is despotic, absolute, 
and uncontrolable, with respect to any uncondtitntional 
exercise of it over -the people ; for he admits such power 
to cease altogether vrhen an abuse of it takes place; but he 
must be understood to mean that it is despotic, absolute, 
and uncontrolable, so long as it is rightixilly exercised, 
that isji so long as it continues to exist. Nay, we are not 
left to infer bis meaning, for he winds up the whole by 
saying in express terms,! — *^ So long therefore as the 
^^ English constitution lasts, we may venture to affirm. 
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** tbat the power of parliament is absoItUe and without 
''control:' 

As examples of the great power of parliament, Sir 
W. Blackstone observes''^ that '' it can alter the establish^ 
'' ed religion of the land f and can chanse^ and create 
" afresh tne constitution of the kingdom and of parliaments 
^' themselves/' In answer to which Mr. Sedgwick says,+ 
that 'the power of parliament is not more valid to change^ 

* tlianit Is to subvert, the religious or civil establishment 

* of the country, wherever suqh innovation wonld not re- 
' dound to the general advantage/ But this is not disput- 
ing that they have not the power; or rather it is making 
the existence of power itself, dependent upon the good 
or evil consequences resulting from the exercise of it. 
The question, however, is, has the parliament the power^ 
subject to their own discretion in the exercise of it? 
That it hath, as to the religion of the land, appears from 
the established religion having been altered in the reign 
of HenryVlIL and his children : and thatit possesses such 
a power as to the constitution of the kingdom, and of 
parliaments themselves, appears, from the act of union 
and the statutes for triennial and septennial elections. 

With respect to any innovation, which would be to 
the palpable disadvantage of the people, as for instance^ 
giving to the royal proclamations the force and validity 
of a public law, inasmuch as such an act would be a glar- 
ing proof of the gross corruption of the legislature, as well 
as an iniquitous violation of the trust reposed in them« 
it would be the death blow to their own authority and » 
dissolution of the government. The position therefore 
that parliament has the power to alter the established 
religion of the land, &c. is not shaken by the oppdsitioa 
which Mr. Sedgwick has made to it, for if they have the 
power to make such an alteration where it would redound 
to the general advantage, and this, even that gentleman 
does not dispute, then it is evident that parliament pos- 
sess such a power as the learned commentator asserts. 

• Bl. Cora. p. Iff I. + Rem. p. 125. ] 
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The next observations in the Commentaries upon which 
the author of the ' Remarks' animadverts, are upon the 
subject of the consequences resulting From the miscon- 
duct of King James, and of the measures taken by the 
convention parlianient thereupon. '^ It is worthy obser- 
^^ vation/' says Sir W. Blackstone,* ^^ that the conven- 
*' tion in their judgment, avoided with great wisdom the 
'^ wild extremes into which the visionary theories of some 
^' zealous riepublicans would have led them. They held 
*' that this misconduct of King James amounted to an 
*' endeavour to subvert the constitution ; and not to an 
*' actual subversion, or total disiolution of the govern- 
^^ ment, according to the principles of Mr. Locke, which 
*^ would have reduced the society almost to a state of na- 
'Mure; would have levelled' all distinctions of honour, 
^* rank, offices, and property ; would have annihilated the 
'^ sovereign power, and in consequence, have repeailed 
'^ all positive laws; and would have left the people at 
*' liberty to have erected a new system: of state upon a 
^* new foundation of polity. They, therefore, very pru— 
** dentiy voted it to amount to no more than an abdication 
*'of the government, and a consequent vacancy of the 
*' throne ; whereby the government was allowed to sub- 
'' sist, though the executive magistrate was gone, and thie 
^ kingly office to remain, though King James was rie 
'^ longer king. And thus the constitution was kept eti- 
'* tire ; which upon every sound principle of governments 
" must otherwise have fallen to pieces, had so princ'jpal 
'' and constituent a part as the royal authority been ;Abo- 
*' lished or even suspended." It is once more to be sbewa 
that Mr. Sedgwick has again taken up the learned com« 
mentator's observations in a sense very different froms their 
obvious import ; and that by so doing be does not 
contend against the reasoning in the Commeiitaries, 
biit opposes a ^shadow of his 6wn raising. The gen- 
tleman asks, in his answer to the above remarks. 
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* wherein does a government dissolved differ from a con« 
' stitation broken up and annihilated \ To a plain under- 
' standing they seem convertible phrases^ and that the 
' consequences to result from the one, must flow in like 

* manner from the other.'** Now a person who h»A not 
T^d the above citation from the Con^mentaries, would be 
induced to presume from the last question and remark 
by Mr. Sedgwick, that in Sir W. Biackstone s opinion, 
the government of a state might be dissolved, and the 
constitution continue', notwithstanding ; but it is difficult 
to conceive how the gentleman can gather from that 
citation, that there was supposed to exist any difference 
between an actual subversion of the constitution, and a 
total dissolution of the government, for in speaking of 
such an actual subversion or total dissolution, the learned 
commentator merely meant to substitute another expres- 
sion, to represent the same ideas. This, as well as that 
he thought the same consequences would result from an 
actual subversion, as from a total dissolution, is evident, 
for the relative pronoun which immediately following, 
refers alike and with equal propriety either to the subversion 
of the constitution or to the dissolution of the govern* 
ment. 

Mr. Sedgwick proceeds to ask — ' who will deliberately 
' affirm, that on any^ much lesson tvery sound principle of 
*" government, even the suspension of the royal autiiori- 
' ty, if for the security of the kmgdom (as was the case 
' here) it had been thought expedient to suspend it, uiust 
' of necessity destroy all accustomed authorities, have 

* harrowed up and broken to pieces tbe existing fabric 
'of govern irien t ; have levelled all distinctions of iMatioa 
' and property, and have left us every thing to begin 
•"anew?* But what of argument have we here r Sir Wiliiam 
Biackstone deliberately affirms that certain consequences 
would ensue a suspension of the royal authoniy, aud to 
prove that the affirmation is not correct, the geuilemaa 
inquires who will affirm it ! 

The consideration of what remains of his observations 
upon this subject must be postponed until we have of- 
fered a few remarks in support of the learned commenta- 
tor's doctrine — By the royal authority then, is meant the 
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kingly office, which he supposes cap?iblet)f nsmaitiiqg after 
the executive magislmte is gone. Now the royal authori- 
ty^ or kingly office^ is an essential constituent part of the 
constitution. If, by any cause, that authority or office be 
gone absolutely, or suspended, the constitution must fall 
to pieces; because it thereby loses its principal ingredi-^ 
ent, its chief component part.-^lf, by the constitution, 
the government consists of the kingly office, the lords 
spiritual and temporal, and Commons, it is obvious, that 
it must cease, when etther of them is wanting. But the 
abdication of the king does not take away from the consti- 
tution the kingly office. It is merely personal, and affects 
not the system. The kingly office is no more suspended 
by such an abdicatioh, than the commons estate is sus- 
pended by a dissolution of parliament. The constitution 
still continues, because all the integral parts continue. 
To consider the abdication of the reigning prince as amount- 
ing to the annihilation of the office which he filled, to«- 
•gether with the whole system of which that office was a 
part, would be putting it in the power of a trustee to root 
out that system, with a management of a branch of 
which he was entrusted. The distinction between a suspen- 
sion of the kingly office itself and a vacancy in its being 
filled, seems to me therefore substantial ; and to autho- 
rize the ground upon which the convention acted, when 
they allowed that the kingly office subsisted although the 
person who lately filled it had abdicated. 

We return to the ' Remarks*— where Mr. Sedgwick 
elso asks* * Can no people, whatever rigour of oppression 
^ menace them, give themselves a new monarch, wlthoot 
' giving themselves over at the same time to all the horrora 
* which await the annihilation of their whole system of civil 
^ government f If in order to preserve entire the blessings 
^ of a legal and free constitution, they depose the sove« 
^ reign that would subvert it, must they, in the very act 
f of preserving, xiissolve and destroy it, and become them- 
f selves the fated instrument of the very evil they would 
' escape?' Upon which it will be sufficient to observe, 
that noJiing of the kind that these questions would imply, 
hath been directly or indirectly advanced by the learned 
commentaton . Uis doptrine is this — If the kingly office 
be suspended^it amounts to a dissolution of the government : 
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if the throne be merely vacant^ the government still 
continues entire. 

With respect to the Revolution itself, continues Mr. 
Sedgwicky and the memorable conduct of our ancestors 
in that event — " The reasons upon which they decided," 
(the learned commentator informs us)''^ ** may be found 
^ at large in the parliamentary proceedings of the times ; 
^ and may be matter of instructive amusement for us to 
^^ contemplate^ as a speculative point of history. But care 
'^ must be taken not to carry this inquiry farther, than 
'' merely for instruction or amusement. Theidea^ that the 
*f consciences of posterity were concernred in the rectitude 
** of their ancestors' decisions, gave birth to those danger- 
** ous political heresies, which so long distracted the 
^^ state, but at length are all happily extinguished. I 
** therefore," the learned commentator subjoins, *' ra* 
^ ther chuse to consider this great political measure upon 
^ the soiid footing of authority, than to reason in its fa- 
^' vour from its justice, moderation, and expedience; be- 
'^ cause that might imply a right of dissenting or revolt- 
** ing from il^ in case we should think it to have been un^- 
*'ju5t, oppressive^ or inexpedient.'" The learned com- 
juentator addsalso : ^^ Whereas, our ancestors having most 
^' indisputably a competent jurisdiction (o decide this great 
*' and important question, and having in fact decided it, 
'^ it is now become our duty at this distance oftime to ac«> 
''quiesce in their determination ; being born under that 
^' establishment which was built upon this foundatiouj, 
*^ and obliged by every tie, religious as well as civil, to 
^* maintain it." Mr. Sedgwick aaks.f * Wherefore rest 
' this memorable transaction upon the solid footing of 
^ ftutbority, rlither than to reason in its favour from its 
^justice, moderation, or expedience?^ The answer ta 
which question is, not because Sir W . Black&tone thought 
that it would ' shrink from the test of such a scrutiny '^ 
not because he thought that it would not bear to be ex- 
limined upon those grounds, as Mr. Sedgwick would in- 
sinuate ; but, in the learned commentator's own words^ 
^* because that might imply st risht of dissenting or revolt* 
^' ing -from it, in case we should think it to. be unjust, op* 
«' pressive, or inexpedient ;" a right which in bis opinion 
yte do not possess* 
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ftut the author of thq ^ Remarks* amKs^ thaf-^' if tbii 
^ great political cpeasure was neither just, 'nor nfdd^rate^ 
' nor fitting^thej^uthority upon which wewouWfrfia Blip* 
^ port it, can itself have no «alid footing ; «ar eiti let^v^i 
* as the satisfactory basis of our acquieseenoeit ii wm, in 
^ this case, no better than ^ni um/rarran table ^x^^wion of ti*- 
' leg^al power,a4id leaves Hsas Talid ario^lu, to itie fuiii of 
^ dissentiog or revoIUng from it, aS'W« could tmagintt-oiir'- 
5 selves to poi^sess in whuvtever Oilfher iigiu W€' Jnwght 
' dioose tx> contemplate it.' But what, wiK m^tiM ask; ts 
to be the test by which tiiat mea^»i% i^ to b^ trlnd f i« (t 
indeed (Competent to every rodij^id^ia^A^^Vio, thi>€i«f^ the 
bliodhessof fai8 haff>icirorin^d tatftd, ftiay fabnay fteai U^ 
sees something tliat was iieithet jutftynoy m0d)eiiLjli^y xiot 
-Bttingia ih^mes»i)'ret is ktoom^pi^^iemt |94iVtn<of7diioiiRc6 
the authority by which that^refiiti j^oiitU)^! m^9»ri* was 
effected to have bf^ iini^iinwarranyaferk t?tte¥tibn tt^ittegal 
power? And iS'there in consequenci^ tetl to hlitf^w v^id nghl 
of dissenting or revolting from it^ The geti£lei9«A ^Vely 
could not have adverted to the dire consequences which 
this doctrme ot his would, if practically adopted, produce; 
for what is it but sayiDg^ (hat If iiK^ividiials form an opi- 
nion of the want of justice, moderation, or utility in any 
political measure, they have a right to dissent or revolt 
from it? The constitutional tone in which that geatlemaa 
expresses himself throughout his work in general, leaves 
us no room to doubt that his observations last taken notice 
of were an oversight. 

It is asked also* ' If this grand event is to be slurred 
'over, as incapable of resting on its own substantial merits;* 
and ' if it is grateful, if it is generous, thus to stigmatise 
' that augustevent,and indirectly to calumniate those who 
' conducted it V The answer to those questions has beea 
already in part anticipated. The learned commentator 
did not decline to examine into the merits of the measure 
for any such reason as that he thought that they would 
not bear a scrutiny ; but because he did not deem /the 
consciences of posterity to be so for concerned in the 
rectitude of their ancestors' decisions, as to render such 
inquiry necessary ; and because he thought (contrary to 
the opinion which his assailant has inadvertently expressed 
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10 this respecty> that whatever the result of sach an exa- 
mination might be^ we have now no right to dissent or 
revolt from that measure. But with respect to that event 
having b<sen stigmatized^ and those who conducted it indi* 
rectly calumniated by the learned commentator's ob$er- 
Tations^ and the want of gratitude and generosity in so 
doing-— a^inst all such charges and insinuations. Sir W. 
Blackstone shall defend himself; and the passage which 
imniiediately follows the ahove citation will be sufficient 
for the purpose :— *' Bui,** says he;* ** while we rest this 
*' fondamentai traDcactmi, in point of authority, upoa 
*' groands the UaU liable tei cavil, wt art hound both in 
*' JVSTICB ANB QKATiTVBB to add, that kft^o^conducttd 
^ with a T£]«PER AN0 MLafikEiATiON, wkUh uaturaUif 
^' ara$€ FftOMiii&«e«>TY ;that, however it ought insome- 
** respects ffp Im^ti^mI the leitei of our ancient laws, (the 
^' reason of which will more fully appear hereafter) it 
*f tpaf agreeable to the spirit of ouw comtitution and the 
^' ri^te ^ human nature.** 



* Black. Com. v. I. p. 212. 
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SIR W.Blackstone, ip the Gth chapter of the first book 
of his Coaimentaries^ wheo treating of the king's duties, 
and after stating it to be'' a maxim in the law, that protec- 
'' lion and subjection are reciprocal/* observes,** *' these re* 
'' ciprocal duties are what, I apjpreheud^w^re mieant by the 
'' convention In 16S8, when tiiej' declared tliat Kiog James 
'' had broken tlie originalrcoatraci between king and pea* 
"^ pie* But, however, as the terms of that original contract 
** were in some measure disputed, being alleged to exist 
'' principally in theory, £01^ to be only deducible by rea- 
^' son and the rules of natural law, in which deduction 
*' different understandings might v^ry considerably dif- 
^^ fer ; it was, after the revolution, judced proper to de-^ 
** dare these duties expressly, and to reduce that contract 
'' to H plain certainty. So that whatever, doubts might 
^< be formerly raised by weak and scrupulous minds about 
^' the existence of such an original contract, they must 
*' now entirely cease; especially with regard to ^yftry 
'' prince^ who hath reigned since the year iSSS." Now 
Mr. Sedgwick, after statingf it to be * wide of his present 
'* purpose to inquire into the originary causes of poli« 
^ tical supremacy, and to be perhaps impombk to assign 
' ilieiii distinctly,' observes tlial§ — ' government ifi among 
^ the first and most pressing exigencies of man ; that it is 
^ among the most valuable dispensations of that Provi- 
' dence by whom those wants are supplied;' and it is to 
be observed here, that although the gentleman in the out- 
set stated it to be wide of bis purpose to inquire into — 
nay,t|^o.v]gh,t it perhaps impwibic to assign-^the originary 
causes of poliiical supremacy or civil goverpQieut, yet im- 
mediately ai'ler he cooimuuicates to his reader a disco- 
very that government is a dispenuUion of Frovidcnct ; 
9ud a discovery too wbix:b .appears to have been deemed 

* Com. V.J, p. 333. t Rein. p. 155, ^ Id. p. 156. 
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•0 important as to induce him to deviate wide fromliis 
avowed purpose, by promulgating it to the world The 
discovery thus made^ nowever, is to be regarded as being 
very near akin to the stale and exploded notion of a 
Jure divino right, if not the vety thin^ itself. So ^reat 
appears to have been the infhfetioe and tendency ot this 
doctrine upon the gentleroan\s mind, that the principle of a 
compact whi.ch LK)cke as well as BJackstope entettained, 
viTaS ndl dtctiied worthy of t/^iHg mentiooerf with any 
0thef thai! ihfe Wfost 0]p>probH<i^» epithets. * F6r What 
^ reasoh/ asks Mr.Sedgwrclr,* ^ shotild we ^eek, to shrond 
^- its origin' (the origin o^f goVc*i*ntneHt) ' iti mrit ahd ob- 
' scurlty; or why urge thie ddty of obedience on a prin- 

* dple infoliTfig inconfeistertcy, absurdity, and falie- 
^ hood ?*^ What kind of arguftlefrtS'are adva^iced to point 
OHfe'iih^S' Ittcmmtttrtcjf, absurdity, ttttd Jahehood we shall 
<hor<ly see. But we h.ive previontsly to notipesoibe re- 
marks upon thfe neceiiiity of this contract being- expressed. 

^ Wherefore/ the author of the ' Remark^'f enc^uires 
^ should we strive to establish this system of in express, 
^ ABSotuxa conipAcT ? Did the revolution beget any new 
< relation betwee'il th6 sovereign atul the subject, or create 
' any dirties or morfeil ties which did not antecedently 
^ e<ist? IE vefy express compact bes^ak^, prima facie, 
^ its necessity ; this necessity implies that the obligations 
' foutidh?d upon It, would, withodt, having no existence ^ 
^ that tire duiieij imjioied by it are not in tjieit own ua'^ 
f tiirfe' indispensable atid coercive, but arise ex corieraviu, 

* and afe <n thein^elves gratbttouB, and dependant on 
' our \t\\U* It b thought to ben miide of arguuient per- 
fectly Klovel, when a positron is hiid dovtti and reasons 
advano^in ^qpport bf it, foi* th6 person who (jtiestiohs 
its acepracy to attempt sucih u rrjufdtion as consrsts in 
toking it the fact be ias it is stated, itt5Jlead of endeavour. 
Ittg tdpr<>v.e that it h hbt so by cbmba^inff the Irea^ping 
nrgted in $up|^ortofi!b ; ittd yet MT.Sfedgwick has more tliin 
once resorted to thi§ most forcible method of ^vorking 
conviction ib thjB mindy of his readers. Itr the prcjerit 
instance^ we sfraf) answer the tjuieaiSdn of tlrat g^htleniAn 
by recurring to tKt observatiohs of the leaftied commen- 
tator, from Y^hitfh we may collect that the neces^ty of the 
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roDlratit being reduced to a plain certainty, and of At* 
daring the reciprdcal duties exprnsly arose from the cir«- 
cutnstance that some doubts as to the existence of an ori* 

Sinai contrac,t had sprung up in some minds of th^ pari* 
cular (iast whi^h the learned commentatar denominates 
weak and scrupulotrs ; and thdl the utility of establishing 
the system of an express compact wais to prevent any such 
doubts from being entertained by similar minds at anjr 
lime afterwards.* 

With respect to ihe prima fdcie implications of which the 
author of the* Rem arks' speaks, they will vanish before aii 
accurate investigation of the Subject, it is grossly incor- 
rect tb'day, that Out of the circumstance of the terms of aa 
otiginal contfdet having been expressed, there arises anf 
implication that the obligations founded upon that original 
contrdct would have had no existence, but for its ^io|^ 
ko expressed, when the very act of parliament, in whica 
Ihbse rights and obligations are so expressed, is abso^ 
lutel[y a declaration and avowal that those rights an4 
liberties are the ancient and indubitable right's and liber* 
ties of the people.^- Wjieo there is not a syllable in it 
that favours the opinion that the act was deemed heces- 
tary to create atiy rights ; but the whole goes to dejint 
those which pre-exisUd, The learned commentator cao^^ 
tiot be sup()Osed to mean that the contract did not exist 
before the revollition, for the direct and necessary infe- 
rence fitHn the whole of his observations actually is^ 
that it did so exist— that '^it was judged proper to de- 
** dare those duties expressly, and to reduce that Cjt^n- 
*^ tract to a plain certaintyf" — that the existence pfaat 
Qfrigitial contract was doubted by weak and scrupulous 
mitids only \ but that th^ terms of it were not expressed 
Jbefore, aiM only became, necessary then to dissipate all 
doubts upon tb^ subject. 

We are irow come to tho^,6r pbservatiotys i^bich are to 
pr^te the inconsistency, the e^bsitrrdity, and. the falseboodf 
of the principle of a compact. * Evfe^ry express stipiria- 
*'tton',' !davs 'Mr. Sidgwick; J implies a vptuntary and 
*^ii^1otced aeauiescence. But in the case before us, ii; 
' etery -individual free to withhold his a^sent^ $houl<i hfs 
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* think proper? May the contracting parlies at any timei 

* by mutual accord, renounce their duties, and recede 
' from their obligat'touff It will readily/ (Mr. Sedgwick 
assumefi,) ' be replied in the negative, it follows^ then, 
' that this is not a consensual, but a compubory compact^ 
ivhich^ is a contradiction in terms/ It is difficult to ima« 
gine a more safe and easy mode of disputation than the 
on^ \^hich the gentleman has here had recourse to. He 
puts his argument in the shape of a question, which he 
so adapts as that an answer to it may sanction the con- 
clusion he aims at; then answers the question himself 
in the way which best suits his purpose, and without more 
ceremony draws his conclusion. Can the dullest of mor- 
tal men fail of being convinced by such ingenuity of 
reasoning ? But it is very immaterial as to the subject 
under consideration what answer may be given to tbos^ 
interrogatories, for they have evidently been put under a 
ipistakcn notion, that the learned commentator considered 
the contract between the king and people as arising from 
the express declaration of tlie terms of that contract 
after the revolution; whereas that contract would have 
existed had it not been expressed at all at that period ; 
for it is but a declaration of what was previously implied 
as will be further observed in the following page. 

With respect, however^ to the question whether the 
cantracting parties may, by mutual accord, recede from 
their obligations»''^itcannot be allowed that the gentleman 
has, in answering it in the negative, answered it correct* 
ly. I lis held that the king, lords, and commons in parlia- 
ment assembled, can regulate or new model the succession 
to the crown, can change and crccite afresh even the 
constitution of the kingdom,and of parliaments themselves; 
but unquestionably, the nation at large, including the king, 
tlije lords, and the commons at lar^e, are capable byjnu- 
tual accord, to release each other from their relative obli- 
gations. The same power which creates, is certainly 
conipetei)t to dissolve an obligation* 

' ii> an absolute and express agreement, moreover, 
(continues Mr. Sedgwick) ' the actual and express con- 
'* sent of all the covenanting parties is indis|)ensably es- 
' sential, since without this it cannot be constituted : and 
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* he afterwards cites Hame, to the effect that " It was 
*^ onljr the succession ^aod that only in the regal part of the 
'^ govemmefit which was then," (at the time of the. revo- 
lution) " changed ; and that it was only the majority of 
'^ seven hundred, who determined that change for near 
*• teA millions." Now if we were to admit the truth of 
these remarks, it would not prove that government is not 
founded upon an original contract^ although it could not 
be contended after ^uch a concession, that the actual and 
express consent of all the parties was not given to the 
establishment at the time of the revolution; but, whether 
the consent of the people at large was had lo that esta- 
blishment or not, has no concern with the doctrine of ail 
original compact ; for those who have esnousecl .that doc- 
jtrine» do not date that contract from the period of the 
revolutioui but from the first commeocement of the con- 
^itution. They only assert that the terms of that original 
contract were^ at that time, expressly defined. Even if it 
should be conceded that the seven hundred of whom 
Mr. Hume speaks, had no right to decide in that respect 
for the rest of the people, it would not shake the doctrine 
of an original compact in the least. It would merely 
prove that it is not obligatory upon us to accept the de^ 
£nition of those terms which was made by the conven- 
tion parliament as the true one ; leaving the question of 
an original compact precisely were it was at tlie time o£ 
the revolution. 

But it is with as little accuracy as prudence asserte4 
that it was only the majority of seven hundred who de-* 
termined the alteration, which took place at the refold- 
tion, and that the matter was not left in the least to the 
choice of the people. One mighi suppose from Mr. Hume's 
statement, that these seven hundred had taken upon 
themselves to settle the business of theii own will dierely^ 
without the solicitation or command of the people. But 
how stands /Ae/ac^? It will foe seen that they were de- 
legated by the people for the express purpose. The act 
of settlement itself * states that the Prince of Orange, 
with the advice of the lords spiritual and temporal, aixd 
divers principal persons of the conrtnons, caused letteri 
to be written to the lords spiritual and temporal, beih^ 
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protestants, and other letters to the seTeral couiitf^^^ 
cities^ universities^ boroughs, and cinque ports, for thei 
choosing of such persons to represent them as were- of 
ri^bt to be sent to parliament to meet and sit at Wcstr 
Biinster, &c. fn arder to such an estahlishment as that 
their religions^ laws, and liberties, might hot again be: in 
danger of being subverted. Tiie act then, states, thai 
such elections had been made, and then the lords and 
cpoimons so elected proceed to declare tiie vighta and 
liberties of th^ subject^ and to settle the siicceasioti to> the 
crown. Althouglr, therefor^,- tbe ai^tuiai and eoc'p'ress 
cxmsent of all parties was tivt per$ona/iy giren to the 
acknowledgment and declaration of the rights of the 
people, which took place at the period fy{ \hfi ^vQYoimiiibn, 
stili their consent was duly signi>tied, through the m«diuol 
of persons seat to parliamen't with thai very view. 

So far, with respect to Mr* Sedgwick's observations at 
they were intended to be applied against the dobtri'iie of 
unoriginal compact: but it may not be auuss to say a 
word or two. more upon ti^e general doctripe laid cioHin 
by bim upon* tlie subject of id>soJu,t^ ^nd ^vpress agree- 
ineots in the passage last cited from his worlc..^-^'W}at 
gentleman is. certainly entitled to our concimence in the 
position, that if an absolu'te and express agreement can- 
not be constituted withoui i>he acUral and ex^r«s^ <*on- 
«ent of all the covenanting parties; that (.hen; sucb actuai 
and express consent must be indispeosablyess^ntini^'for 
that isifaejway in wiiich be p«t.s''it-4-an aoMiai jand Ex- 
press consent is indiapensably Essential, ^sinoe without 
^ thi^ it' (that i8,an absolute and express agreen^efit)^can- 
* tjot be coJtsiitttted.' Su»ely, .however, no arguments 
can be ^advanced to prove that one vman ma^ ndt delegate 
lo another fuQ powers to act in bis behalf, and so arrange 
for him certain terms of agreement with a third.— Surdy 
Tione can be advanced to prove that the person repre* 
sented ought not to be bound by the agreement so made j 
for the. maxim, quifacitper aiiumfacii per 9e, a|2plies<bere 
in ills Mlforce^' 

It jb fuijtfher aaked*-***' "Dp not those who hibodr io «ub* 
' stantiate this doctrine of absolute compnot, tacitly admit 
^ tbal ibat alone can legalize a governfnent; and that 
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without it> it would be little better than an usurpation 
^ ^n the natural freedom of mankind?' The answer to 
4vhich is, thai the persons ' alluded to do not tacitly 
«dinit this doctrine with respect to an original contract^ 
at least, they do more, they openly avow it; they assert 
thatprotection isdue from the king to the neople, an4 
subjection from the people, to the king, liieydonot, 
however, say that any express or formal profession of- 
♦hpsc reciprocal duties is required to create them; thus 
Biackslone says* — " Doubtless the duty of protection is 
^^ impliedli/ as much incumbent on the sovereign before 
*^ coronation as afler : in the same manner as allegiance 
*^ to the king becomes the duty of the subject immedi« 
^' ately on the descent of the cfown, before he has taken 
" the oath of allegiance, or whether he ever takes it 
'' at all." 

' Ry what sophistry/ it is also asked, * shall we recon- 
^ cile the celebrated maxim of our constitution^ thj^t 
** the king can do no wrong/' with the alleged breach 
^ of this contention f' There exists, however, a mode of 
rcronciling these two apparently opposite^ propositions 
without any sophistry. The short answer would be, \\\fLt 
(he maxim is a supposition or fiction of law merely, 
which is not consistent with the reality. It never was 
l^upposed that that fiction could have any effect in pre-» 
venting the king from doing wrong in point of fact; but 
merely signifies thatMe law would not ta'-e ' notice of 
that wrong ifi ca'^e it should happen. Wherever the law 
supposes that there is a possibility of any wrong being 
committed, it has vested an authority apd jurisdiction for 
the redress of such wrongs. T^ow it is the policy of omu 
constitution that the king should be so perfectly indepen-* 
dent as not to be responsible before any tribunal ; and. 
con^H^^^^'y '^ became necessary to estabii-^h a maxim 
^>itifi respect to the king, that ht can do. no wrong, for 
othei wise there woidd have been this striking absurdity j 
the constitution would have supposed that a wrong nyght 
be committed f«r which the law could not provide any 
redress; and the maxim itself means simply tliat diere 
exists no jurisdiction upder our system of gavcrument 
which can' decide upoi^ ur punish him for his miscon^ 
duct. 

« Com. V 1. V «36'. 
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But although in the above sense the law supposes the 
king to be incapable of wrong, yet it is not to be inferred 
that the peop)^ are bound to consider any acts of tyranny 
and oppression as right; nor, indeed, that the law so 
regards them ; Nihil tnim aliud potest rex nisi id qiiod ss 
iV'RV, potest y says Bracton,* who also lays it down as a 
maxim of our law, Xhsitiex debet esse sub lege quia lex 
FAciT regem. So Forlescue informs the Prince of Wales, 
afterwards King Edward the Fourth, that ^' A king of 
'^ England cannot iit his pleasure make any alteration in 
'^ the laws of the land, for the nature of his government 
^' is not only regal but political ; and that the king whose 
'' government is political cannot make, any alteration or 
'' change in the laws of the realm, without 'the consent 
" of the subject, &c."t And Finch also J says, "The king's 
^' prerogative stretcheth not to the doing of any wrong/ 
It was one thing therefore to place so entire a confidence 
in the honour and intecrity of James, (for example) as 
not to suppose him capable of wrong ; but it would have 
been another and a very different thing, to have suffered 
that maxim to carry with it a conclusion that whatever 
he did must necessarily be right; and to induce the 
people to submit with patience to every wrongful act of 
his, however tyrantiical, oppressive and unconstUutional. 
The maxim itself means also that the prerogative of the 
crown extends not to do any injury ; ii is creiated for the 
benefit of the people, and therefore cannot be exerted 
to their prejudice.$ 

Although, therefore, the constitution so far supposes 
the kings of England incapable of wrong, as to have 
rendered them .independent of every tribunal which that 
constitution has established, yet is not that inconsistent 
with either the supposition of an original contract by which 
the king engages to protect the rights of the subject, 
or the possibility of that engagement being broken, it is 
true that in violating such an engagement he would do 
wrong; hilt still it was an act of which the constitution 
presumed him to be incapable, and for which it provided 
no remedy. The maxim that * the king can do no wrong* 
is a political maxim, but it follows not that wrong may 

^ Bracton, 1. 3. tr. I. c. f), t See Forres, de lau. leg. Ang, c. % 
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Diot in point of fact be done by him, and be redressed ^ al- 
though not by any positive legal tribnnah — ^* All oppres- 
*' sions/' says Sir W. Blackslone, " which may happen to 
** spring from any brands of the sovereign power^ must 
'* necessarily be out of the reach of any itattd rule, or 
*' express legal provision i but if ever they unfortunately 
" happen^ the prudence of the times must provide new 
*^ remedies upon pew emergencies. Indeed, it is found 
*' by experience, that whenever the unconstitutional op- 
*' pressions, even of the sovereign power^ advance with 
^* gigantic strides and threaten desolation to a state, man- 
" kind will not be reasoned out of the feelings of hu- 
'^ manity, nor will sacrifice their liberty by a scrupulous 
'^ adherence to those political maxims, wnioh were ori«^ 
^' ginally established to preserve it.*^ And be instances 
the case of King James the Second. So the learned 
commentator in the same page admits the existence of 
certain " inherent (through latent) powers in society, 
*' which no climate^ no time, no constitution, no contract^ 
" can ever destroy or diminish," should circumstances 
justifydheir exejtion. Thus in the case of King James, 
although he was considered by the law to be incapable 
of doing any wrong, and when he attempted to subvert 
the constitution, there existed nojurisdiction which could 
take the matter into consideration, yet still the sam^ 
powers whtch rendered him independent of every tribu- 
nal, by not vesting any jurisdiction tc decide upon his 
conduct and in conformity thereto established the abovtf 
maxim'^^the same powiers were exerted to redress those 
wrongs which he had committed. 

Mr. Sedgfwick also asks* — * How can we consistently 
' affirm, that no power can absolve the subject from his 
' allegiance, and at Ihe same time found it upon the 
' basis of reciprocal compact?' In return we would en- 
quire how the gentleman can consistently entertain a 
doubt upon the subject after what he has himself ad& 
vancedf He told us distinctly no farther back than the 
preceding page of his work, that it would readily be 
replied in the negative to the question, whether the con- 
tracting parties may at any time> by mutual accord re- 
nounce their duties and recede from their obligations^ 
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unci jet he ihink-s it would be inconsistent to fotmd 
allegiance (which i^ oiie of those identical duties whicb 
some of the contracting fiarties hate iticurFedj and from' 
which they cannot, it is said, be absolved J upon the hasi^ 
of a reciprocal cpmpactr But if, a» he asserts, the con«^ 
tracting parties cannot discharge each ether from their 
duties and obligations, it is palpable that the subject 
cannot be absolved from bis allegiaHcey which i»oneof 
those very duties. 

Wc contended * that in answering his own question— 
^ May the contracting parties at any time by mutual ac-** 
' cord renounce their duties, and recede from their obli- 
* gations' in the negative, the gentleman bad not 
answered it correctly ; and it now turn»outth«l,to suit hisr 
own purpose, an tiffirmative answer should have been 
given to it. Even supposing, therefore, for the sake of 
the argument, that the learned commentator did say 
that no power can absolve the subject from bis allegianccy 
it woald be sufficient in repl}' to Mr. Sedgwick to prove 
the accuracy of that position^ and its consistency with* 
the doctrine of an original compact by citing the genile- 
nian'& own argument that the contracting parties cannot 
even by mutual accord renounce their duties and recede 
li-om their obligations. Thus far, with the view of bring- 
ing home to the gentleman himself the charges of incon- 
sistency and absurdity which he was desiVous of fixing;; 
upon the learned commentator. It will be our purpose 
to prove, in the next place, that Sir VV. BlackstoHC bath 
If ot been so inconsistetiC as to have diErmed that *' Ho 
*^ power can absolve the subiect from his^ allegiance,'' at 
the same ti4iie that be founded it upon the basis ofteci- 
procal compact. It must be admittedi- that such an af<« 
firmation (and Mr. Sedgwick attributes it to the learned 
commentator,) would be at variance with the doctrine of 
a reciprocal compact, since, as we have already contended, 
the contracting parties^ might, in case of such compact^ 
by nintual consent, be discharged from tbdr engagements v 
and the parties themselves would have a power to absolve 
the subject from his obedience. However, having atten« 
tively reperused the tenth chapter of the Commentaries-^ 
to wnich Mr. Sedgwick refers (and it is worthy of re-^ 
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mark, refers generally, and not to the partictilar page as 
hath been done in other cases.) I feel myself justified ia 
asserting most positively, that there ts no such passage 
to be found in it^ as that which he imputes to the learned 
commentator. Nay^instead of it being there ^aid that no 
power can absolve the subject from his aliegiance, it 
absolutely is laid down, that the allegiance spoken of 
^ cannot be forfeited, cancelled, or altered, by any 
'' change of time, place, or circumstance, nor by any 
'' thing but the united concurrence of the legislature."^ 
Why is not that tantamount io saying that there is a 
power in the legislature which can absolve the subject 
from his allegiance f 

Out of the three charges of incon^isteiicy, absurdity, 
and falsehood, whkh were directed against the priii« 
ciple which the learned commentatior espoused, the two 
former have been made to recoil upon the arguments and 
remarks of the gentleman himself; and with respect la 
the latter, most certain is it, from what hath been just now 
observed, that it attaches upon that adopted principle 
as little as the other two; but, if it shall be thought 
that that cht^rge also recoils in like manner, it must pre- 
viously receive an appellation less harsh and grating to 
the ear, for the respectability of the author of the 
' Remarks' precludes our entertaining any other stop- 
position, than that the above misrepresentation ii solely 
the effect of misapprehension and inadvertency; but 
Purely the invaluable work of Sir W. Blackstone should 
be treated with more respect. They who seek to con« 
trovert his doctrines should at least take the trouble to 
understand then^. 
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CHAP. VIIL 

MR. SEDGWICK commences his eighth chaplef 
with sonfe observations, of what is termed the new politi- 
cal philosophy; and although some citations from the 
Commentaries are made^ yet a% their accuracy is not dis^ 
pated^ it is foreign to my professed object to take them 
into consideration ; and I shall therefore pass over the 
first four or five pages of that chapter^ and come at 
once to the first position in the Commentaries, of the 
propriety of which that gentleman entertains any doubts* 

** Wherever," says Sir W. Blackstone,* " the law ex- 
'* pressed its distrust or abuse of power it always vests a 
** Sttperior coercive authority in some other hand 'to cor- 
•* rect it; the very notion of which destroys the idea of 
•* sovereigntj/. If therefore, (for example) the two houses 
^ of parliament, or either of them,_had avowedly a right 
•' to animadvert on the king, or each other, or if the 
*' king had a right to animadvert on either of the houses^ 
" that branch of the legislature so subject to animad^ 
*' version, would instantly cease to be part of the 
** supreme power, the balance of the constitution would 
*^ be overturned, and that branch or branches in which 
*' thisJurisdictioB resided would be com plttely sovereign/* 
In saymg thus much. Sir W. Blackstone, has in the opi-^ 
©ion of Mr. Sedgwick, gone perhaps ' further than rea- 

* soh seems to warrant, or policy to require.t To with- 
' hold,* says he, ' the privilege of animadverting on the 
' other, to reject the presumption of such a right existing 
' in tlie separate branches of our constitution, were to 
' withhold from the members composing them the means 
' of fulfilling their highest and most urgent duty, and 

* wholly to defeat the design, and annul the utility of a 
' mixed government. But for this right of animadversion, 

* in what could the imaginary balance here spoken of be 
' held to consist?' Now it is obvious at first sight, that 

— I I -- . 1 - - ■' ■■ II _ 
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Sir W. Blackstone uses the word animadvert in OM 
sease, and Mr. Sedewick in another, and upon the mean- 
ing which is attached to the word animadvert does the 
whole matter in dispute depend. Sir W. Blackstone 
means by sxiying^ that '^- they have no right to animadvert 
^' upon the king or upon each other/' that they have 
not any right to correct, pass censure upon, or punish 
the king, or each other^ as is plain without look- 
ing further than the passage cited, where he speaks 
of a superior coercive authority to cerrect an abuse of 
power; whilst the author of the ^ Remarks' argues upon 
the subject as if the learned commentator — ^in saying 
that the two houses and the king had no right to ani- 
madvert upon each other — had meant that they had no 
right to observe upon the acts and propositions of each 
other. 

Taking the word animadvert in the latter signification, 
the learned commentator would have said that the 
balance of the constitution requires that they should 
animadvert upon each other's propositions. Thus hejsavs, 
a few pages below,* ^' Yet still, notwithstanding this 
'' personal perfection, which the law attributes to the 
'^ sovereign, the constitution has allowed a latitude of 
^' supposing the 'contrary in respect to both houses of 
'' parliament; each of which^ in its turn, hath exerted 
^' the right of remonstrating and complaining to tlie 
*' king, even of those acts of royalty which are most 
'^ properly and perspnallv his own; such as messagea 
^' signed by himself^ and speeches delivered from th^ 
'' throne.i' 

No honour in the way of disputation is to "be acquired,^ 
hy those who will 910/ take the trouble to understand, or 
who will take the trouble to pervert, the true and legiti* 
mate signification of the positions they combat, by ad- 
vancing arguments which proceed upon the assumption 
that the most important words in such positions, are used 
in a sense different from what they obviously-carry, wheat 
connected with the context. 

The next position of Sir W. Blackstone which Mr, 
Sedgwick controverts is the following : " In farther pnr- 
^^ suance of this principle^ the law also determines that 
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M in tbe king there can be no negligence, or laches, and, 
•* therefore no delay will bar his right. NulftMi tempu$ 
^' V€currtt regi is the {Standing maxicn upon all occa^ 
f^ sions.'** * This position,' says th^t gentleman,*^ ' must 
' not be received in ail its latitude. The above maxim 
^ is subject to various exceptions^ both by common la^ 
' and by statute. There are numerous instances in which 
' the subject may make title against the king by prescript 

* Hon; as to treasure, trove, waifs, eslrays, and such other 
' things at^may be sei«ed without matter of record. And 

* he refers to Co. Litt. 1 14, as an authority.* It must be 
observed, however, that although it is said in tbe place 
referred to by the author of the * Liemarks,' that a man 
may make a title by usuage and prescription only^ with- 
out any tnatter of record to treasure, trove, waifs, &c. 
&c. as contradistinguished from such franchises and liber-r 
fies as cannot be seised or forfeited, belbre tl^. pause of 
forfeiture appear of record ; yet, there is not a syllable 
to show that a title may be made against tbe king by pre- 
scription ; and the reason why a title cannot be made tQ 
the franchises and liberties last alluded to, is, that as they 
must themselves arise by matter of record, they cannot 
be claimed by any inferior title than matter of record; 
^nd therefore cannot be prescribed for, but must be 
claimed by grant entered ou record.;}^ 

Put a short investigation of the principles of things 
|vi|| convince u^ that a title cannot be made against the 
Jsing 'by prescription at all. The title by prescription ii^ 
in ai) pf|3es founded upon the presumption, that originally 
there was an actual grant of the thing prescribed for, 
•' Every prescription," says Sir W. Blackstone,$ " presup- 
" poses a grant to have existed;" but with respect tci 
corporeal hereditaments, and all such other things as did 
not admit pf being privately given away by grant, it was 
thought that more certain evidence of the liile might be 
had thafi immemori^il usage, and a title by prescription 
Vras consequently deemed insufticient. " No prescrip- 
** tion,*- it is afso said,|| " ca^ give a title to lands and 
^^ other corporeal substances of which more certain evi^ 
•* dence may be bad/' jNow, ail tbe king's grants iirc 
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matter oP public record ; and consequendy ^erever 
any giBaot was made by the crown the record itself may 
be adduced a^ an evidence of the fact. It is evident 
therefbre that'a title cannot be made against the king 
by pxeseription for '* the law only allows of prescription 
*' in.sijrpply of the loss of a grant ;'"* and here the grant 
itself Qr the record thereof may be shown^ if ever it ex* 
isted. 

The next instance of wbat he deems exceptions to the 
above maxim which is adduced by the author of the Re- 
marks, is equally unsubstantial. He tells usf that ' la 
^ some cases the king's right necessarily fails, for want 
' of exertion in due time, eitli^r because the subject o£ 
' his right determines before he claims it, or because it 
' is specially limited in point of time by its creation, aa 
' where the land of tenant for life is found to be forfeited^ 
' and he dies before seizure by the king : ^br it is then top 
^ late to seize for the kinff<' Now, had the king seised! 
upon the forfeiture being founds be would not have been 
entitled to liold beyond the duratiop of the estate forfeited^ 
that is, after the death of the tenant; of course if the kinz 
ahoald neglect to claim until the determination of saca 
estate, be cannot claim afterwards ; for his right must o£ 
necessity cease when that estate bv the forfeiture of whicb 
the i^t was created is spent. ISid last case then does not 
constitute an v exoeption^ to the 'maxim, and tbut of bis 
being entiiled to the next presentatbn is in the saone 
circumstaaces* 

With respeotto the case of a presentment by the 
king to a beneSce already fall:^^t has nothing to do with 
the maxim nullum tempus aecurrii rep; for the reason 
why the ordinary will not receive the presentee of the 
Icing* >ft» because there is no vacancy, the church being 
full at the time of the king^s presentation,, and not be- 
cause there has been any negligence or laches in the 
king, ifhe present incumbent must therefore he removed 
befoi€ the kmg can present another. The king's right 
is oQt barred by any lapse of time, for it is only neces-- 
iary for him to remove the present incumbent by a 
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quart imptiit before that right can be eirercised with 
effect.* Mr Sedgwick therefore has not made good hi$ 
assertion that those maxims arembjeci to aby exceptions 
by the common law. 

The maxim^ however^ is^ it must be confessed, sobjeet to 
<m exception by statute, btit not to various exceptions^ as 
Mr. Seog wick supposes. Indeed the learned commentator 
himself in a subsequent part of the Commentaries admits 
that to be the case. Thus, when speaking of the statutes 
21 Jac. I.e. 2, and 9 Geo. III. c. l6, (t.he very statutes 
which Mr. Sedgwick has brought forward) the learned 
commentator concludes by sayingf^ — ** so that aposses* 
'' sion for sixty years is now a bar even against the prero- 
'^ gative, in derogation of the ancientmaxim nullum ttm^ 
*^put occurrit rrgi" Sir W. Blackstone^ therefore, was not 
lenorant that there existed an exception with respect to 
the case which is the object o{ the two last mentioned sta- 
tutes, although it would haye been more consistent with 
his accustomed correctness if in laying down the rule in 
one part of his work he had at the same time adverted to 
that exception. 

^' After what has been premised in this chapter I shall 
" not (I trust)'' says Sir W. Blackstone^be*' considered as 
'' aa advocate for arbitrary power,wben I lay it down as a 
" principle, that in the* exertion of lawful prerogative, 
'' the king is and ought to be absolute ; that is, so tar ab- 
" solute that there is no legal authority that can either 
*^ delay or resist him." Upon this passage Mr. Sedgwick 
observes^— ^ That in the exertion of lawful prerogative 

* the king is and should be absolute is a truth seemingly 
' incontestible;' but he seems to think that to be ^' so far 
'' absolute that there is no legal authority that can either 
'' delay or resist him" is in plain truth not to be absolute at 

* all. What legal audioritj', he asks, can resist or retard the 

* sovereign in the exercise of his lawful prerogative ? If 
' the prerogative exerted be lawful,' he adds, ' is it not 
' self-evident that the antagonist authority must be un- 
' constitutional and invalid/ In taking notice of the 
above remarks it will be in the first place observed that 
the learned commentator alludes to what has been before 
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premised by him in tbeprecediog part of the chapter, in 
the course of which he bad touched upon the subject of 
unconstitutional oppressions which may happen to spring 
from any branch of the sovereign power ; and had said 
that upon such emergencies, the prudence of the times 
must provide new remedies; but the author of the' Re- 
marks' cites the Commentaries as if no such allusion 
bad been made. It is to be observed also that that gen- 
tleman does not seem to take the distinction between the 
exercise of lawful prerogative and the lawful or unlaw- 
ful exercise of such prerogative. That such a distinc- 
tion exists is readily demonstrable. The king has a law- 
ful prerogative to make a treaty with a foreign state 
which shall irrevocably bind the nation ; but should that 
treaty be palpably prejudicial to the interests of his peo- 
ple, most clearly it would be an unlawful exercise of that 
prerogative. What is prerogative i The learned com- 
mentator hath adopted the definition of Locke, according 
to whom it consists in '' the discretionary power of acting 
^' for the public good where the positive laws are silent. 
The absolute power is given and a confidence is reposed 
that it will be exercised with a view to promote the 
public good.* — ^^But should it not be so exercised, but on 
the contrary to the injury of the state and to the desiruc* 
tionofthe rights and liberties of the subject, still there 
would be not any legal authority that could delay or resist 
bim in the exercise of it ; for the constitution has no where 
vested an authority to try the king in a criminal way for 
any abuse of such his prerogative. 

But although the constitution has not prescribed ap^ 
local jurisdiction, and the Jaw feels itself incapable of 
furnishing any adequate remedy for this purpose, it was 
nevertheless necessary in treating of this subject to con- 
template the possibility of a power not /egaj being exer- 
cised to delay andxesist an abuse of the prerogative. Sir 
W. Blackstone clearly glances at such abuses as would 
beabreaph of the compac.t between king and people, 
and would warrant the people at large in resIsUr^ tyrau* 
ny and oppression. Had he not limited tnd qualified 
the sentence, it would have imported that the king 
is, and ought to be so absolute as that all his acts, how- 
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#?ftr cruel and onjustifikUe, ooght fo1)e sttbmiited to ; bbt 
rn sfl^g lliat he ^' is and ought to bewio far absolute^ that 
*' there is no Jegalauihorii^/' &c. be judicioaslj excludes 
l^uch resistance^ as iDayl)e madeftfaoaid it evet again be 
tiecess^^ (a^ it was in the ease of James 11^) to recof 
to first priqciples upon the suppo^tion of the original 
contract befng broken. Tiiis' is so clear froiA what foU 
Tdws in the very same pase^ that n lebust be ixiatter of sur- 
prise that Mr. Sedgwick should not have observed it» 
^' For otheri¥ise (that is^wftfaout his being sa ab^olote,) 
^' the power of the crowi^ would iiideed be but a- name 
^* and a shadow ; insufficient for the ends of government, 
^' if;i where its Jurisdiction is clearly estarblished and allow- 
** ei, any man or body of men were pefniitted to disobey 
^it, in the ordinary course of law : I sa/ (he adds) in 
^ the Ordinary course of law ; for I do not now speak 
^' of those txtraordinaru recourses to Jirst principles^ which 
^'are liecrssary when tbe cbutrlicts of society afe in dan- 
<Vger of diissoliiiionyandthekw proves too^pireaJc adefence 
V against the Tiolenee4f fraud or oppreSMbn/**' After 
^hut baf4>efeu ^vanted> it i$ trusted, th^t the sentence 
dbjectfd to will in all re^etts be thought to have beeni 
l^f fectly correct. 

h.redW(iA forin^ to add « remark or two tfore ii{>oti 
^e iCateaieatBT of the^ author of the ^ Remarks/ whQ aslcs 
tfeven the most obscure puUtc fuuctionary ought Mt 
to be thus absolute f Tbe 4tiawer to whtch js^ that mosti 
Certainly \k^ ought not to be so ah^olute,^ in the exertfoii 
of bis layful ofScej liecaute tie may m^scotidiict btmself 
ji|liai^(«eM Uwfui ib itself; aud ini^i^i^rc ougbll l0 be 
ifmeAable to soeiety^andTobave fais^ondtoct' su|^ect4<» 
fh(eiest^nioMi<H>* tod aoioUrdtefiidfii ciip the hig^cfrttibo- 
nals, which X by tfaecDdstitutionj are infested with the iie'* 
atf^fj powers fortbe purpoiie. 

Thegebllem^n says also; with respect tp the king beiflfi^ 
llbsoldt^ in the degree which the above passage in^ the 
Comniehtaries, imporu that in plaro truth it is < ^6t iO'be 
f^nU9l aH/ and tfen immecKatfely ask«r. ' What legal 
^'siutboiri^y 0ao resist 6r retard the sovereign in. the exer* 
^ei4l!, of his lawM prerogative f It is admitted oil al(- 
hwd^ thftt there is no sucih leg^l aotbority yhich can 
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tesistor retard hiixi> and yet, according to Mr. Sedgwick, 
to be thus abfiolute is in plain truth not to be absolute at 
an J 

The remaining question has becin already answered^ by 
ahowing that the prerogative exerted may be a lawfol 
prerogative, and yet be unlawfully exercised, in othef 
words> abused; in which case although the law knows no 
tribunal which can take cognizance of it, yet it is nol 
nor ought to be so far absolute as to prevent the resistance 
of the people should that abuse amount to a dissolution of 
the contract of society. 

*^Tlie king has the sole power of making war and 
" peace/' says Sir W. Blacfcsione.* '* For it is held by all 
*^ the writer son the law of nature and nations, that tbo 
'* right of making war, which by nature subsisted in 
''every individual, is given tip by all private persons thai 
''enterinto society,and is vested in the sovereign powers 
'^ and, thi« right is given vp not only by individuals, bat 
''even by the entire body of people, that are under tbo 
" dominioi) of a sovereign." Mr. JSedgwick^ however, is 
of a different way of thinking, — ' That this right is givea 
' up not only by individuals, but by the Bi^Tiaa body of the 
' people is not,' he says, ' intelligibly true/-— >But the ex^ 
pression intcUigibiif ti:ue, which that gentlemap uses 14 
not to: me, it must be confessed, i/irf//igt(l&*-*-Either tht 
position is truQ,or ii is nol. Certainly it may be iotelliv 
^ible, and po| true; or, it may be true, ami to some nol 
intelligible, Dues the gentleman employ tb^ ex presncm 
with the view <in case the position sbomicl be proved 
true) of sbelteritig himself under the word iuieUigjibly^ 
and of being enabled to say that if true be did not oad^ 
stand it? Cqpjecture iabs&edin ?very atteimyt tociMH 
what other pHrpo^ the word can answ^r^ Per-haps« aow«v 
ever, tbeintrpduction of that word may s^rve to display 
bis cavtion^ a^ it is not iuiprobable that he may bas^ 
ample ocoasion to apply^it la the ^ad which haib been 
hinted at above. 

As to the obsecv^tioQ of Sir W^ 31ackstoae not, iieii^ 
irue,-^l would ask Mr^ Sedgwicky to what pmrpose aa 
r[j[:ecqtive authority iiordiained^ if the right of makiag waf 
afl4 determining upoii the oi^easioas ixbic^ aMUiilllbf 
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m •xer«ise of that rigfar, is to remain in the entire body 
of thepoopk? What possible means can they have of 
jadgiD{[,oi! the policy or impolicy of sach a measnre, 
Tht antUor of the ' Remarks' doek not offer any argu- 
ments to show that the sovereign power and not the peo- 
ple at large has not or ought not to be invested with the 
sole power of making war. Nay, he seems to admit that 
It ought when he atlerwards says,* ' Public expediency 
' demands some one or more of the supreme officers, or 

* authorities in a state, conversant with its interests, and 
' acquainted with its resources, should be admitted to de- 
' termine what are those wrongs which it behoves them 
' to repei^ and what those indignities to which they ought 
' not to submit.' It is, however, added, that Mt is 
' notthat they have given up any native right they might 

* have to make war ; it is,' he sajs, ^ that, on those awful 
' Questions which require to be discussed with forecast, 

* rorbcarance, and moderation, which demand the deep- 

* est wisdom, and the most consummate prudence, those 
' alone who are the best qualified should be called into 

* council.'t We shall readily concede to Mr. Sedgwick, 
that the reason why the power of making war is vested in 
the sovereign power is not because the people have given 
lip that riebt,for the learned commentator merely asserts 
the fact, that the right 15 so given up and is vested in the 
sovereign power of the state, and that in all states it is there 
vested. But the author of the ^ Remarks' observes that — 
' When an executive authority is ordained, the right of re- 
' pelling outward violence or of chastising aggression is 
' not divested from the entire body of the people.' But 
what has tliis to do with the question inasmuch as re- 
pelling violence or chastising aggression, accurately 
speaking, is i/ir/rurr, not making war. Sir W.Blackstone 
does not deny that individuals may defend themselves 
if actually attacked. What his observations import is 
that they must not begin the contest without the previ- 
ous sanction of the sovereign power. This is suffici- 
ently clear from the expression itself, the right to make 
war; but if further evidence of the learned commenta- 
tor's meaning were necessary, the same page will furnish 
U; for when q)eakingof the citizens who should com- 

• Rem. p. I6r. + Ibid. p. 170, 
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mit hostilities withoat this previous sanction of the 80« 
vereign power, he calls them '' unauthorized veluntcen f« 
violence.*' If by ' the right of chastising aggression^^ 
the gentleman means the right of attacking the subiect9 
of another state and taking from them in return and sa- 
tisfaction for the injuries which they have done to us, 
then that right if devested from the entire body of the 
people, and cannot be exercised before letters of marque 
and reprisal are issued. 

Having said* that '' the king is the person to prosecute 
^' for all public offences and breaches of the peace, being 
'^ the person injured in the eye of the law," Sir VB^ 
Blackstone afterwards adds^f '^ Hence also arises another 
*' branch of the prerogative, that of pardoning offences ; 
^ for it is reasonable thvt he only w/io is injured should 
" have the power of forgiving. " Upon this last ilmark^ 
with respect to the prerogative of pardoning, Mr.Sedgwick 
says, tbatj: ' Whatever the subtilties of legal fiction may 
'teach,the king isnottheindividual injured, though for use** 
' ful purposes he may in the eye of policy be so considered ; 
*if, therefore, the remission of punishment ought to rest 
' with the person wronged, the principle on which this ap» 
' propriation of the right of pardoning offences is here 
'justified, militates directly against it ; as it goes to prove 
' that it ought, injustice, to be enjoyed, not by the su* 
' preme magistrate, but by the actual sufferer/ The 
gentleman is most welcome to the whole and full bene- 
fit of his self-evident proposition, that the king is not the 
individual who is in point of fact injured, in other words, 
the actual sufferer; for, to be sure, if Thomas Nokes 
breaks an arm, or John Stiles a leg, the king sustains no 
bodily injury thereby. But when it is contended that the 
principle, '* he who is injured should have the power of for- 
giving," goes to prove that it ' ought injustice to be en^ 
'joyed not by the supreme magistrate, but by the actual 
fuflferer,' it is only necessary to ascertain to whom it ia 
that allusioYi is made by the words— Af who is injured as 
contained in that principle — Does the learned commcQ-* 
tator speak of the person who is the actual sufferer or of 
the person who is injured in the eye of the law i Now it 
b impossible not to understand that he means the latter, 

• Com. V. 1. p. C6«. t ibid- P- ^^8' 2^9. t Rem. p. m. 
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wbeo immediaiely before^ asa reasoo why the Icing ought 
to proaccute, he says, in so many words,— he ^* being 
the person injured in the cj/e of the }azg}," and then goes on 
to say ** hence also arises the prerogative of pardoDini^: 
offences^ for it is reasonable that he only who is injured/' 
&c. As therefore we are bound lo consider that the person 
whom the law regards as being injured^ is the person al- 
luded to by the learned commentator, the whole of the 
gentleman's objection falls to the ground ; for it consists, 
merely io making this inference, that if the person injured 
dioulci have this right of pardoning, then it follows that 
the actual sufferer ought to enjoy it» an inference which 
eanoot bejdrawn, if the person vtjund in the et^eof tb$ 
taw be the person alluded to in the premises. 

Thai the king may welt be looked upon by the law as 
being the person injured will appear when the subject is 
ri^btly understood, for all oilcnces committed in the bosom 
ot society, even where the actual sufferers are individpals^ 
areoffences against society — Society has taken upon it-^ 
Klf the obligation of punishing such offences ; but the pub- 
lie being an invisible body, hath delegated all its powers and 
lights in this respect, to one visible magistrate, the king y 
and therefore Sir W. Black stone observes, all affronts ta 
that power and breaches of those rights are im media telyof- 
jences against him to whom they are so delegated by th^ 
public. 

The author of the * Remarks' in the next place makes 
a citation from Dr. Woodeson's Systematical View of 
the Laws of England — ' Sir W. l^lackstone styles him 
^ (the king)^ by an expression soniewbat too loose, the 
* arbiter oiF commerce.' There is nothing more in the 
citation which relates to the solidity of any remark by the 
learned commentator ; and, with respect lo the charge of 
the expression being too loose, it will be sufficient to say^ 
that neither Dr. Woodeson nor Mr. Sedgwick has offered 
a single reasoo why he does not consider the term suffici* 
ently foil and comprehensive ; nor has either of them ven- 
tured to suggest wnat other term could have been with 
more propriety substituted. When that is don^ it vifitl be 
quite soon enough to defend the ejcpression of Sir W^ 
plackstone, and in the mean time it is presumed that the 
judgment of the learned commentator will not much suffer 
in the reader's estimation* 

• V.l, Lee. iii. and Eeni^p. 17?. 
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^ As the quantity of precious metals increases/' says Sir 
W. Blackstone^ " that is, the more of them there arc 
'^ extracted from the mitte, ibis universal raedium or com- 
^^ moa sign will sink in value, and grow less preoious. 
*^ Above a thousand millions of bullion are calculated to 
''havelieen imported into Europe from America within 
''Jess than three centuries; and the quantity is daily in- 
'^ creasing. The consequence is that more money must 
*' be given now for the same commodity than was given a 
'' hundred years agoi And if any accident was to dimi- 
'^ nish the quantity of gold and silver, their value would 
'^ proportionably rise/' Now let us see in what manner 
Mr. Sedgwick endeavours to prove that no such conse- 
quence follows. He says^t that ' This inference must not 
'.be too readily admitted. In considering the causes which 
' affect the price of commodities, regard must chiefly be 
' had, not to the greater or less value of the precious 
' metals, but to the high or low value of the commodities 
* themselves/ But it is evident that in taking up the subject 
in his way the author of the ' Remarks' has gone besides 
the real question, which is not whether the price of parti« 
cular commodities does not depend more upon the high or 
low value of those commodities than upon the greater olf 
less value of specie^; but the true question is> whether specie 
does not become depreciated in value, as its quantity in- 
creases ; and whether it is not a consequence of that depre^ 
tiation that more money must now be given for the sAmr 
commodity than what Was given formerly That the pried 
which any particular commodity bears, depends materi- 
ally upon the high or low value of that commodity, apd 
that that high or low value also materially depends upon 
its abundance or scarcity and the demand for it^ is true ; and 
Mr.Sedgwick is mistaken insupposing, asheseemstodoiii 
the following page4 that the c;wuiary is meant) but the 
misfortune is that that gentlemat/i remark k not at all to the 
purpose, for what is' it but saying that the price o( 
commodities is affected by the circumstance of those 
commodities being of high or low value! In order to 
dispute Sir W. Blackstone's position, it must be 
contended either that the same commodities do not bear 
a greater price now than they did a i:entury ago, and 
that too with respect to those articles which are not 
more scarce now in relation to the pretent demand for 
»■ ■■ » 
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them than they formerly were in relalion to the ^e* 
ifiand for them at such former period : or otherwise to adf-- 
jnit the increase in price, and assign that increase to some 
other cause; but, to say that this increase in price de- 
pends upon or is affected by the hii^h or low val ue of the corm-^- 
la&odity, is not to advance anything satisfactory ; for there 
arises another question — what is the 6anse of such high or 
k>w value ? If it should be answered that the value de- 
pi^nds upon its abundance or scarcity in relation to the 
demand, it would prove nothing, as it would not follow that 
oecause a greater price is given for an article of high value 
than for one 6f low value, therefore thesuiu to be given it 
not greater still in consequence of the increase in q;uantity 
df gold arid silver. The price of meat, for instance,, is 
much greater now than it was formerly, and. yet h is pot 
more scarce in proportion to the consumption and demand 
than it was a centnr}' ago. Supposing, in the year 1700, 
beef to haTe been at the price of £d. per pound when the 
markets were well supplied. If it should become scarce,, 
its value would experience an increase, and in the same 
year it might probably have been so high as 5d. So in 
the year rsOO* rt would perhaps generally be at 6d. b»t 
when scarceit might be worth 9d.: here the difference in the 
price in the same year, and the high and low value at the 
same time, is accounted for, by the sufficiency of or defi* 
ciency in the supply ; but this furnishes no reasot^. why 
the flwfffgf price of beef should in the year 1800 be treble 
to what it was in the year 1700; and what more satisfactory 
reason can be given for it than that a» the price of commo- 
dities is greater or less, and are of high or low value, ac- 
cording as they arc abundant or scarce, so the precious 
metals themselves sink in value,, and grow less precious a^ 
they become more plentiful, and consequently that more 
must be given of those ri}ctals now than when they were 
scarcer, in exchangeibr the same commodity. The author of 
the ' Remarks'* however asserts, that* the increase of Kold 
^and silver will /^erAtf/?5 be found upon a e/osf examuia«- 
^ tion to be the eff^cit rather than the cffwjf of the increased 
' value of the article it is employed to circulate/ Then; 
what is the cause of that increased value or price of the 
article? The gentleman does wot hazard even a conjec- 
ture' upoti the subject: nor does he offer any reasons for 
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tlnnlcifig the increase of gold and silver to be the eflPect 
father than the cause. Nay, it does not appear certain 
that he entertains such an opioion, for he says it will per^ 
iaps be foujQd to be so upon a close examination. Has he 
not then chiely examined the subject? Or, was the 
subject so investigated^ but the fact did not either one ivay 
or other discover itself f If the forlner, did the gentleman 
iieem it sufficient to combat the positiot oVBlackstone by 
merely throwing out a loose surmise in distrust of its ac- 
curacy I If the latter, could he not have said after a close 
•examination whether it is the cause or the effect? At 
least could he not have told us what his own opinion upon 
the subject was ; or must we after all be compelled to in- 
fer that Mr. Sedgwick's examination was not productive d 
any resuU satisfactory to himself, and that he therefore 
contented himself with a supposition ihdXptrhaps his rear 
^er might upon a c/ose examination find it so to be ? It 
is^ however, much to be feared that too great a compliment 
has been paid in point of penetration to the talents of his 
-reader. 

The author of the ' Remarks* proceeds to observe,'* ^ that 
' the popular notion that as the quantity of the precious 
^metals naturally increases with the increase of wealth, 
'so their value diminishes as their quantity increases, has 
^ been shown by the intelligent author of the Wealth of 
^ ^iation• to be altogether gfjundless.' Now before I copj 
the passage which is cited from the book of Adam Smith, 
I must request the reader to observe, that this popular 
notion and the doctrine of Sir W. Blackstone are not 
one and the same thing,^ for his assertions do not im* 
port that that additional quantity of the precious metals 
which proceeds from the iucrcnse of wealth of the people 
has a tendency to lessen their value ; on the contrary, his 
observations me restricted to the additional quantity thai 
is extractedfrom t/ie mine. — ^The more of them that are 
^' extracted from the mine,"says he,t this universal medium 
** will sink in value :" and it will he seen that the passage 
quoted by Mr. Sedgwick from the Wer^lth of Nations, in« 
stead of disproving, does directly corroborate the positions 
of the learned commentator." ** Their quantity (that is, the 
quantity of precious metals, says Adam Smith) '' may in* 
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'^crease in any coantry from two different causes ; either^ 
^^ first, frokn the increased abundance of the mines jivkick 
*'suffply it; or, secondly, from the increased wealth of thn 
^' people, from the increased produce oftheiranjinal labour, 
'* The first oftheu causes is^ no doubt, necessarily connect^ 
'' ed with the diminution of the valuecf the precious metals , 
'' but the second is not.*' Now here it is said, first, tbat 
the increase in quantity which proceeds from the increased 
abundance of the miqes which supply it, is necessarily 
connected with the diminution of the value of th^ preci- 
ousmetals; and this is precisely the doctrine of Sir W, 
Blaokstone. It is also said, secondly, that the increase in 
quantity which proceeds from the incretised wealth of the 
people is not necessarily connected with such diminution ; 
and SirW« Blackslone, so far from asserting that it isj^ 
ieems to have cautiously framed His observations in such 
a manner that there might be no possibility of its being 
supposed that he meant them to extend to that case, for 
he begins by saying, '' as the quantity of precious metals 
'' increases," and then immediately restricts and explains 
the expression by adding — ^^ that is, the more of them 
*' there are extracted from, the mine,&c." Had it been the; 
-learned commentator's wish tbat his observations should 
square with the above sentence in the Wealth of Nationsj, 
he could not have done it with more effect. 

Mr. Sedgwick observes further, that* ^ of this vast ag- 
' gregate of one thousand millions of bullion diffused over 
' Europe in the course of three centuries^ the far greater 
^ porti<)n has been annihilated; in ooin, by friction and 
' accidental losses pn plate, by wear and polishing; much 
^ must, likewise, have been consumed in gilding, and for 
' various other purposes. The variation m the price of 
' commodities, therefore, that gentleman concIudes,so far 
' as it is affected by the mass of bullion flowing from the 
' the mines, will be regulated, not by the total of its 
^ amount, but by the proportion which the waste and con-& 
^sumption l^ears to the quantity imported.' Kow it is 
in fairness impossible to suppose Sir W.BIackstone's knean- 
ing to be that the value of the precious metals depends 
vpon the mass flowing from the mines without taking 
into consideration the loss which has taken place in the 
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quantity which before ha« been extracted. If a vessel 

laden with bullion should sink on its passage liome^ forio^ 

stance, it would be absurd to say, that, according to th« 

learned commentator's doctrine^ the freight of that vessel, 

although it forms a part of what was extracted, would ii% 

any degree be productive of a diminution of the value of 

the precious metals. What he means is, the quantity im 

urculation, as appears from his saying that as that quan<« 

tity is increased by more being extracted from the mine it 

sinks in value, and as any accident diminishes the quantity 

of gold and silver their value rises jn proportion. Here 

then hQ takes into consideration the loss as well . as the 

increase, and consequently must be understood to be 

speaking of the balance or quantity which may be froia 

time to time, in circulation. The case put by Sir W. 

Blackstone''^ serves to illustrate this farther : a horse that 

was formerly worth lOl. is now perhaps worth*SOh and by 

?iny failure of current specie may be reduced to what it 

was. The observation of the author of the ' Remi^rks* 

last taken notice of was therefore not necessary^ as the 

Jearned commentator had himself said as much in effect ; 

and indeed if he had not said so rauph, it could not have 

been believed that he had any other meaning. 

Mr. Sedgwick admits that^ coin, like everything valu- 
^ able, is qnantitive undoubtedly ; but it does not/ be sayc, 
^ therefore follow, that the price of the wants and accom- 

* modations of life will vary uniformlv with theau^en^ 
station or decrease of gold and silver. The same mdus- 
^ try which increases the riches of a state, multiplies, at 
' the same time, the objects upon which it may be ei- 
<petided.'t But> with respect to that increase in the 
•quantity of ^old and silver which is the result of industry, 
or, as it is said in the ^ Wealth of Nations,' the produce of 
their annual labour. Sir \W Blackstone's observations do 
not extend. 

There* is such a contradiction in two of the following sen- 
tences of \he * Remarks' as to liavfe baffled every effort of 
mine to reconcile them. He says in one of those sentences 
that ^ It is likely that the same mass of specie which, whea 
^ not sufficiently dispersed, has a tendency to heighten the 

* price of manufactures^ provisions, and labour, may, when 
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* more extensively dispersed, have a direcll y opposite efTecU 

* Those articles which hitherto found a sure and high mar- 
' ket. gradually sink in price when^ instead of a confined 
' class of wealthy purchasers, an innumerable body^ but 
' moderately rich, and therefore more economical, be- 

* come tl>e consumers.** And in theotber he states, ' If 

* the circulating medium in a nation hitherto amounted 
' to fifty millions, and the sudden accession of one hun- 
' dred and fifty millions^ were' (instead of being confined 
to three hundred opulent persons) ' to be so generally and 

* equally distributed, as to quadruplicate the monied pro* 

* perty of every individual : in this case, from the suddenly 

* increased demand, and other circumstances, the general 

* rise in prices would be prodigious.'f Now it is in the first 
place asserted to be likely, that a inass of specie, when 
extensively dispersed, and when an innumerable body be- 
come the consumers, instead of a confined class of wealthy 
purchasers, * those articles which hitherto found a high 

* market mil sink in price/ and in the very same page, that 
if the circulating medium should be increased by the ge- 
neral and equal distribution of one hundred and fifty 
millions bo as to quadruplicate the monied property of 
every individual, ' the general rise in pricis would be pro^ 

* digioiis.* In t)olh cases the gentleman liuih supposed 
the circulating medium to be increased by the extensive 
dispersion and disCribution of an additional mussofspe- 
cie, and yet draws from that dispersion aud distribulioa 
consequences diametrically opposite ! 

Mr. Sedgwick remarks;}: that; Mt is not the m^e sum 
^ total of the money in a country that makes the necessa- 
' ries of life either cheaper or, dearer, but its difttisioii 

* among the bulk of the people.' Aud no one surely will 
dispute the truth of this remark, for, unless in a state of 
circulation the sum total of the money of a state may as 
well be at the bottom of the sea, or have never been taken 
from the mine, as to any effect or influence it could pos- 
sibly have upon articles of merchandize. And there is 
nothing in the Commentaries which raises any implica- 
tion to the contrary. 

The author of the ' Remarks' also says,|| ' that of all mer- 
'chandize, and of every thing which is the subject of 
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* coiiinierce,lhe value is determined by the proportion 

* which the supply bears to the demand/ This is also 
admitted, but, sjis already observed,* it does not account 
for the t/4fr<fa6Tdpm-tf, when the supply bears an equal 
proportion to the demand. It furnishes t>o reason wliy 
the same commodity should bear double or treble the 
price now to what it did fbin>erly, althouoh the deiaand 
IS not more disproportionate to the supply now than it 
was at such former period ; it cannot be true therefore 
that the price oF commo^lities is regululed only by the 
request and supply, although assuredly it is so in part. 

' In a kin^^dom, employing money as a measure of ex* 

* change/ says Mr. Scdgwick,f * in which the industry of 

* its inhabitants becomes more prolific in pro{>ortion as 
' the precious metals become more abundan': ; the rels^ 

* tiye value of those metals to the produce of thatin- 
^ dustry, the demand conitnutng the same, must remain 
' unaltered/ This is the doctrine of the Wealih of Nati- 
ons, and is not disputed by Sir W. Blackstone. 

The author of the/ Remarks' also say sij; that. prices 

* are affected by a variety of circumstances unconnected 

* with the product of mines, or the portion of n^tallic cur- 
' rency/ ISow it would bie idle in me to contend that they 
are not ; but does it folbw that they are in no degree af- 
fected by the other alleged causes. Lord Kaines, some of 
whose observations,^ Mr. Sedgwick cites, confirms the' 
doctrine of Sir VV. Blackstone^ when he says^ that " if 
*• the demand arid quantity of goods continue the same^ 
'^ the price will be in proportion to the' quantity of mo^ 
** ney f^ for to argue the question fairly it must be pre- 
sumed that the supply bears the same proportion to the 
demand at each period. According to Hume^ ** the 
*' good policy of the magistrate consists in keepin<>f 
'.' the quantity of money still increasing, because by that 
*' means he keeps alive a spirit of industry in the nation 
^' and" increases the stock of labour, in wiiich consists^ 
**■ all real power and riches." * Bui/ says the author of 
the ' Remafks'll^ Mf this writer's position, as supported 

* by- Sir W. Blackstone> is true, that " the high price 

♦ Supra, p. 15?. 154. f Rem. p. 178. I Ibid. J Sketches of 
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•* of commodities is a necessary consequence of* thS 
•* increase of gold and silver," ' the magislrate who ex-^ 

* ertshiuiselF to ihis end> however beneficent his intenti- 

* onsi and whatever temporary advantages may attend 
' theinj must eventually counteract his own efforts : he* 

* must impoverish and enfeeble the state.' Here we arc 
called upon once more to assert that the learned commen- 
tator's observations do not iinport that that iacrease in 

' quantity of gold and silver which is connected with the 
increased industry and stock of labour has the effect of 
raising the price of commodities. But admitting thai 
Hume andBlackstone cannot be both correct>are we to pay 
such comparatively little respect to the opinion of the 
latter as to conclude that he is ,in error merely from thef 
irariance between him and Hume? 

Mn Sedgwick concludes his chapter with the fol- 
lowing observations. ' The chief assignable causes of a 
' rise or decline in the price of commodities seem to be 

* the following.: — A variation in the total product, in 

* the quantity of money required to circulate it^ or in the 

* number or demand of the consumers. Should the 

* demand for any particular commodity be lessened in 

* aaeicact ratio to the decrease of its product^ or h conver- 

* so its value will not be varied by any augmentation of the 

* aggregate mass of gold and silver. An increase in the 
' product, the sale and quantity remaining the sanie^ 

* will red u(ie the price; the contrary will of course en- 

* hance it. Should the sale extend itself, if the supply 

* be increased in a still greater proportion, the price will 

* be reduced.*' Upon all of which I have only to remark> 
in addition to what hath been already advanced, that at 
length Mr. Sedgwick admits that a variation in the quanti- 
ty of money is one cause of the rise or decline of the price 
of commodities, which is all we contend for. Afterwards, 
however, when he comes to consider the relative influence 
of those causes, his conclusion amounts to a denial of his 
former admission; and that too in opposition to the remark 
of Lord Kaines, which he has himself cited vfith approba* 
tion ; for the gentleman supposes a case where the demand 
and product or quantity of the commodity decrease in an 
exact rabio ; of course, the price after such decrease cair- 
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Dot be affected hy aoy disproportion between the total 
product and the demand, for the best of all possible reasons^ 
that no such disproportion can exist. The price will be the 
same then — as arising from any variation occasioned by the 
relative proportion between the supply and the demand- 
after such mutual decrease as before, for it is in that respect 
the same thing whether there is a supply of ten thousand 
of any given article and a demand of ten thousand, or a 
supply of five thousand and a demand of five thousand; 
But willnot an increase in the quantity of gold and silver 
make anydifference in the price in bot^ cases'? Mr. Sedg- 
wick sa^s*^ that^ its value will not be .varied by any aug^ 
' mentation of the aggregate mass of gold and silver/ Nov^ 
what says Lord Kaimes i '^ If the demand; and quantity 
'[ of goods continue the same"<that is, in the same propor-^ 
tion to each other) /' the price will be in proportioa to.th^ 
quantity of money /'f 
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SIA W. Bfltokstooe having obsen^ed* that '^ AH tcenn^ 
^ sure found Hid<|hsnin the earth or =other pdtate place. 
^* beloogB l)o tlmikin^; but tbi^t if the treatui^ be totmdr 
<^ m the sea> or tifldJi the efl(rtlv It ^b >^^ bdang to 
'* Aekiiig^ but trt;ie £)ide)r^ if no owner apptftars:" and 
kvring aiso^ a fe«r pa^es after^rards^t ««<] ti»at" Beeided 
**" ihe^tioularreaiioiKd aliythe kingshbald have the 
'' wsfejiti re;?^iie8 of rof jal fi^hy 8bipir>recks^ lareaiare*trMejt 
^ 4vair«^ and/«9rayft^ thene is ab6 otue geixeral^ vtawaa 
^^ which holds for them alh and that is^beirautetlli^yart 
'' booA tuicantig or goods in whixik no one else, can claun 
*' 41 property/'— Mr. S^dg\yick' after A^r,. Christian con- 
siders those observatio'ds idconsonant and hrr6conci1eabIe.lt' 
But there obviously is not any inconsistency or contradic* 
lion in saying in one place, that treasure found in the 
sea or unon tne earth doth not belong the king but to^ 
the fitiaer; and in another/ that there is a reason why 
the king should have them ; for it is merely observ- 
ing that the law give^ it to one person, whilst ther^ is a 
reason why another, should have it. Sir W. Bkickstone 
does not intend, in the last sentence above cited, that the 
king IS intitled to them; because they are bona vacanthf 
but that their being bonfy vamntM is ^ reason why he 
(hould have them. Indeed if he had said that the king 
could claim a title to them upon the ground of their 
being bona tijacantia^ surely every one must have under- 
stood him as speaking with respect to treasure trove, of 
treasure found hidden in the earth only, and not of trea- 
fure found in the sea, or upon the earth, according to the 
distinction which he himself had before liAen. 

There cannot be any difficulty in supposing a sufficient 
reason why bona vacantia should belong to the crown. It 
has b^eo with us considered a maxini of sound policy, to 
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ttsign to every thkig capable of ownership a legal and 
determinate owner. In pursuance (if this policy, and to 
prevent disturbances aiid qu<^rreU between individaals 
contending for the first occopancV, the law of Bngland has 
tested the things themselves in the doveireign of the state. 
Hence the reason why forests and othier waste grounds, 
wrecksj, estrays, fcc. are held to belong tb the king.* 
Now with respect to treasure trove in the sea> or tipM the 
ground, although the law allots them to the fortutiate 
Kinder, still there is the same reason that the king should 
have them in commoq with other bona vacajitid. To say 
that bona vacantia belong to the finder in a state of so- 
c'lety jure nalurali merely is an absurdity, and after what 
has been advanced, it will perhaps (rethought that witb 
iregard to all bona vacantia (except where the law hatli 
given them to tbe finder) the general rule is, that they 
belong to the king, and not the reverse^ ad Mr.Christiaii 
and Mr. Sedgwick have asserted. 

'^ The true reason and only substantial groutid of any 
'-' forfeiture for crimes," says Sir W. Blackstone,t *' con* 
^'sistiri this; that all property is derived from society^ 
^^ being one of those civil rights which are conferred upon 
'' individuals^in exchange for that degree of natural free- 
*' dom, which every man must sacrifice when he eaters 
'^ into social communities. 1 f therefore a member of any 
*' national community violates the fundamental contract 
'' of his association, by transgressing the municipal law^ 
*^ he forfeits his right to such privileges as be claims by 
'' that contract ; and the state may very justly resume 
^' that porjtion of property, or any part of it, which the 
^' laws have before assigned him." But the author of tbe 
' Remarks' attempts to prove the inacurad^ of those 
passages in the Commentaries by observing,:}: that, 

* That property must have been known, and its claim 

* recoKnized,antecedently to the appearance of those lawi 
' by iMiich it is regulated and preserved, is sufficiently kp* 

* pareflt; The appointment of a guard evidently supposes 
' the substantial existence of the thing to be ^protected; 

* the laws, therefore, csLnnot with propriety be said to haye 

* primarilv imigiud Uiat right tirhich they were expressly 
' oidttined to asiiure.' Mow here Mr. Sedgwick sets oist 
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with assuming the only thing which he was csDied opotk 
to substantiate by proof ; for in order to shew that pro^ 
perty was not assigned by society, he takes it for granted 
to be sufficiently apparent that it was known and its daimi 
admitted previously to the appearance of the laws which 
relate to it ; but he has omitted to favour bis readers 
with any reasons which render bis posilioQ in tbeir siehl 
sufficiently apparent, altbaugb he ifitended perhaps that 
whtft he has said about the appointment of a guard should 
be so considered. The gentleman^s opinion seems to be, 
that as society was instituted, amoi>gst other purposes, as a 
guard to protect individuals in the peaceable enjoyment 
of their property, there arises an inference that property 
substantially existed before. Does then Mr. Sedgwick 
really believe that the modifications under which pro* 
perty is at present found, the method of conserving it 
m the present owner and of translating it from man to 
man existed antecedently to the laws of society, for that 
is what the learned commentator means by property f 
The gentleman will not venture to con tend. that, proper- 
ty, taken in that sense, is not a civil right, and if he can-* 
not, it is plain that all civil rights v^ere assigned by the 
laws of society. 

That individuals acquired a temporary property in 
thipgs before the institution of civil society, that is, such a 
property as existed so long as, and no longer than, tHe 
actual possession continued, is admitted ; out there they 
were usufructuaries merdy ; and with respect to their 
claim to that property being recognized, there was no 
power to prevent the incroachmeuts of stronger and op- 
f^ressive individuals. Society was instituted at a period 
>iiihen the utility of having a more permanent interest 
in things/ as well as the necessity of combining together 
for tiie general protection of thewhole^was apparent 
How€;ver, the exclusive right to property is unquestionr 
ably derived from society, and so is the protection afforded 
in the quiet enjoyment of it, and that right may well be 
^aid to have been assigned by the laws* Supposing that 
upon the Erst fo^undutioo of civil, society any individual 
possessed a temporary property in a particular spot 
Qf ground, and that under the law^ of such society be 
acquired a permanent and exclusive dominion in it, il 
certainly would be correct to say that the property so mo- 
dified was assigned by society — that the exciuiiv^ tigi^t 
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to a peir.nianeni domiDion in that property was a icivi) 
right, 

' To consider, all property as allotted to its possessor./ 
continues Mr. Sedgwick^* ^by way ot' equivalent for that 

* portion of liberty which they 'werecompelled to relio-^ 
' <]uish on their first, incorporation into politwedl cpmoiu- 
' uity ; and to justify> on this groond, the confiscation of 

* the property thus bestowed^ is to assume a principle too 
' subtle and recondite to be understood by uKuiy.' Bui 
this is a strange way of reasoning., for whoever before 
beard^ that because a principle is too sQ:btIe and recondite 
to be understood, by the ignorant many, admit ti^ig . the 
fiict to be so, it lience fallows that the principle is oot 
sound i The gentleman, however adds»*}^ that ' perhapf 

* it is too e«iuivocal to be satisfactory even to the tevi^y 
' whom it m^y be understood/ Weroight content our- 
selves with saying in jeply to bim^ that perfuips it is «not^ 
An argument which consists of an assertion, that the 
principle to be proved erroneous is^ ptrhafi too equivocal 
' tob^ si^tisfttctpry,'. may be distinguished for its novelty^ 
but certainly is not less remarluible for its inanity. It 
was for Mt. Sedgwick tohaveolfefed reasons why it xndOi 
not s^ti)ifactory. He has doubtless weighed in his mind 
the subject upon which, he, has written: did no reasons 
occur to him, or were they of such an equivocal nature 
that l)e could not venture to exhibit them f. That he i» 
one of the many who have found the principle too subtle 
to be. understood, caanoc be supposed \ and the principle 
itself therefore acquires strength from the circumstance 
that one capable of understanding it, and at the same 
time willing to dispute it,, was unable to oi£er any reason-* 
ing against it. 

The tendenc V of the principle is, ta the Hext pjace^ oti- 
jectedto^for Mr. Sedgwick.says;^ that':~the lahguag/e, ta 
Which we have been so long and- sor inuch apcustome'di of 
|i right of resumption iti the state,* teodi^ to establish « 
principle fundamentally false, and which leads to <;onse- 
quences pregnant vy it h the darkest fraud aiid most 'tj^ 
IMpnous injusti^^ei ^The state,' it is ad^ed,^ or tnoscwha 

* a^sameto direct in its namei apd to act onus behaJ^ 
' m^y^ ttnd<^r the pretej^t of modifying this its bo«jn of » 
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« righl to property* Enforce such tneastires of restraint ^ifd 
' lequisttioQ on individual esUles and possessions^ as 
' coiild scarce! venter in to the cbnjettdreof those who had 
^ not tritnesded the^troerioiitidispossession8j,boniSscationi^ 
' «nd proscriptitHis; t^hicH id our timeai ba^e <eoprvu)sed 
' the iystem df prbp^rt; iti a neighbouring 4taie/ NovT 
to what ii it that the genti^man'd argumtot agliinst the 
dbctrine of a right of rediimptioil in tht state Hmoninifi I 
Why, truljTj thatin a neighbouriYlg state Various atrocious 
dispio^sesftions^ cohfiscatib'nt, iEind prosbriptioB^ were com« 
mitted, this pridciple having been made uie of as a pre* 
text, " argdt" the principle miist be fundainentaUjr 
ItEiIse. So religion^ do liberty have been made a cloak 
ibr proceedings the mo»t iinjostifiable ; but are true religion 
asd Hberty^ on account df ducH abuse!, the less to be re- 
vered? It is indeed an empty taode of reasonhigi to say 
thelea&t of it> to argu^ from an abusa df a printiple againsi 
the principle itself. 

The doctrine of the learned commentator i$, that the 
light to property, ftuch as it at prese<)t exists, isde- 
lived from society ; and that when wy memter vio* 
late^ the futidamental contract of hi$ association, by 
breaking the laivs of society, that rigtit is forfeited, and 
the state may then justly resume that porMoaof property^ 
or any pan of it* The laws ha\^e defined what crimes 
Aal} occasion a forfeiture of the criminairs proper^ ; and 
it is only where such crimes have been committed thiat 
Ibere arises any right erf r^umption in the state : can it 
thefft betnify asserted that this right of resumption in the 
^ate tends to the establishment of any i^rt^ctp/e leading^ 
ta-iitrocibus dispose^sions, and other abts of tyraan^oa 
injustice, when it can be only justly and lawfully exef- 
eisefd in those cases whene the culprit has himself been 
|;uilty of some$trocity ? And with respect to siny UDJusi 
oiriitegal acu beiti^ Hable to be committed under the 
pretext of such a rignt existing, it furni^iiefl no argiimeiit 
agfltiiirt the right itself, or the lawful and legal eiteitise 
Of ft. Thetttrpiibuk^ acts dhid^d to were not the cooae- 
^uetices of the pfbieiple, but of the wickedness of thdstf 
ir^ trailed themsdites of it ^8 9, pretext. If that badf 
Heett wan'tiO^^theyWciuld bate acti'd .upoh some dthei'. 
la tnitb Mr. Sedgwk;k afterwards seems to admit** thai 
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^ the iotegritjr of tKe govertnuefit, oT the will to enforce (he 
^ ^qualdi«peti9«tianotjutticej|.miiBt cease to exi»(/ before 
pay cQQclQsionsi. uufavogrsble' to the fair and secore 
« enjoyinieiit Qf ril-crpetfty may he* deduced from the prio>- 
^ ctple ratd thai tiner a nrld^ a^d?eq/|utaUe governmeiA 
^ property vlay be flnlbstaniiai^^selcwed toils rightful ooh 
'oopaqt, i^liether oi^mt^ii he admitted that all property 
^•«isoQii€etdQiiil^ry'-<>ii'tbepar]rqftbestiite/ Why wbet^ 
fi gpverniMiibeoMneacorraipt aiid: disinclined to (be dis^ 

Cusatipo of justice tbe moat jasc andeqailaU^nilesoftei^ 
ve heeo aiul will cootiaise to he p^r^rted to^ answer 
|ti iniqatletft et)ds«. 

The aot^or O'f tfaa < Reoiarte^ aAe;r saying, * ihatr^^ T/k 
*seemgto b^fety /^eiieraiiyr^ssumed^ that, in the find( 
^ agea t£Khb woridy aU iie^ ^i a separate and e^cli»«Tf 
^ ilfopctty werr unknown/ proc^e^'ta dtsjpote the yali«- 
dUy i«i wethof4&at doctriiie^ as that ^1 property is denn* 
ed'A^ fhe 'Slate. His arguttientSj^ orat leasH the nih* 
ftance of ibetD> shall all t^ taken^^fiotice of iu the ocderi^ 
^hich th^y oceor. ^ (a ^be northern region^ the ac^rage 
'liunterMrd^ld naUifai|y fegurd hi»'prey, or wbatesier of 
' food J, or clothing, or oraaoxent h^ nsi^h ^ acqaire, as; 'bo- 
^km^g M^y tO" bima^tfyai^ ^jhathiiieUowa would tiot 
« consider: «h«)Rai!ielve»e<ititii0d'tq participate bra acqaJSLti<- 

< eina/'l; Noiw i^d^i^iD^ thi<; itl-'goea no way towasda 
proring tba^ithey ha4id^o# 4 separate add exclnsifire 
pfl^er^htpi^i|hi)ngS€i^pablo of « pjennanent dofoitiiQir. 
It is alVow^d bV aU, that as long as the possession of the 
thing Us«edj^ tbe pblseasofwas entitled to it; b^t the quest* 
tion is^. Whelher, •When that possession ad longer. con ttnu- 
^j it ij^oii^rd-hotbe agdin ^ muchcipen to the rightful 
x>oeupat,ionc>ii Others as it was \yheu first occupied by the 
late posse^aor. 

* When history Jn^ibraasiM/ coatinues Hr. Sedgwick^ 

< a rude and. vagra,nt people, such, for instance, as werf 
^ the aneteiit Scyihians,,Teed,ing their herds on what tract 

* of grobnd they fititund unoccupied, and presently Tacatiog 

* and leavt^iig ic tigain in comiiiQn, wc mu%t not hence con- 
^ elude that th'ey had no: idea of a property distinct frbtu 
^ possession. We can only infer, that they were too 
^/estless &f toid indoiedi to apply theniselves to the irksome 

* Real. p..l84>. t Ibid. p. 1,8^ t Ibid. 
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^ tasks of agricullure:''^ . But the gentleman gives us'!i6 
reason for supposing that ihey kadany nucb idea. Th6 
infeneuce from their mode otlife-^that.of wandering about 
^om place to place'->^<»!rtaiDly is. that they did not en- 
tertain any notion of a' property distinct from' the posses* 
•ion. The gentleman al^ thath omitted to inform u% 
vpon iJirbatprinciplf^Qf.natura] right such a daim could 
have been supported, il^opposing one tribe to hanebe'en iA 
possession of a parti^lar spot o^' ground, and when its pro»> 
duce was consumed, to have, left that spot and. gone m 
search of others-^Another tribe, when the herbage of the 
abandoned spot becomes renovatedj^ takes possession of it{ 
vhere can be the right in the first tribe to dispossess the 
i^ond tipon,the;grouod'X>f a separate and exclusive o wn'- 
crshipi What; right could, tbi^y have had but jwbatpos^ 
cession gave them, and the second plainly had the same 
righrtoi that possesAion when they found it unpossessed? 
Sueither isit to be inferred from the circumstance that the 
£c)|^thians ^ punished tbefl and pillage,' that they bad any 
ideaof property disttnct: frooai the possessiony lor it was 
the takingaway of the things so possessed that was pu^* 
liished« 

''In more southern *latilttdtis., indeed,- continues Mr; 
Sedgwick,* ' where tbe<spontaneQUS fertility ^f a mellow 
^ and unworn soil preclode/i the necessity of cultivation*, 
^ there would, of course, be but little salicituda about its 
^ appropriation.' Froip which one would be induced tp snp-p 
posethat the gentleman had before contendedi wit^h resr 
pectto a soil requiring cuUivation, that its iphabitants 
had been solicitous about its appropriation or had enters 
tained some ideas upon the subject ; hut non^ of bis prcr 
ceding observations respecting. f savage bui^ters ija npKr 

* thern regions,' and the * ancient Scy thiaps* apply to.^^ 
property in any thing hut the fruit of laboui? ?ind the 
pcoduce of the soil. 

^ ' The invention of husbandry,'^ it ia said, ^ would come 

* artended with fences, and Jand*marks, and rings, apd 
^ enclosures, and all the petty contrivances by which in* 

* dustry empales itself against th^ encroa^brinents of 
^ fraud. But all this wouM soon be found inadequate to 

* the erid. l*he simple would oftentimes, b? disseised by 
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^ i.be subtle^ and the feeble dispossessed by the strong : 
' the frequency of such depredations^ would suggest pre«- 
' cautions against their renewal; the oiost obvious would be 
' the confederacy of neighbouring proprietaries for their 
' common protection add defence.' But the gentleman has 
forgot to show that the art of husbandry was practised, and 
those land-marks, &c. made before the institution of socie- 
ty, as well as that previously to that period, individuals could 
acquire a permanent iuterestin the soil : buteven admitting 
agriculture to have been in use, yet the mere tilling of the 
ground would not have created any right to a permanent 
property in the soil, although it would undoubtedly give 
to the cultivator a right to the crop which wo4jld be the 
fruit of his labour, and to the future produce of the soil 
as long as he continued in possession. If the earth was 
the gift of God to man upon his creation, it was common 
toall, andthe right to a particular part consequently 
could not be a natural light, and must therefore spring 
from society.* Society therefore must have been the 
parent of property; distinct from possession, and not the 
mere protector of a right previously existing* Indeed 
upon Mr. Sedgwick's own view of the subject, a contract 
must have existed ; aUhougb,with respect to the confederacy 
of neighbouring proprietaries, for their common protec- 
tion and defence, be adds,*!- that ^ for this no compact, no 
'sanction of positive law would be required : the interest 
* of each would give bond for the fidelity of all.' Now is 
it, not palpable that such confederacy is a compact? If a 
number of individuals league together in order to obtain 
any given end, will it be said that there is no compact, 
no agreement between them ? Ay, but there is no positive 
law. Does not, however, such a confederacy create cer- 
tain duties and obligations? Is not each individual bound, 
in consequence of such donfederacy, to abstain from tres- 
passing upon the possessions pf his neighbour? Is it not 
his duty to stand forward in defence of those possessions 
when attacked ? And if such be the case, it is not correct 
to say, that no compact, no sanction of positive law 
would be required. The notion that ' the interest of 
' each would give bond for the fidelity of all,' is chimeri- 
cal ; for supposing that by superior industry and cultiva- 

., ■ t ■ » ■ ■ ■ ■ I — — — » 
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iion the possessions of one become more fertile than those 
of his neighbours — here interest would strongly tempt a 
more robust proprietor to usurp the possessions of the 
other^ particularly as there existed no compatt, no sanc- 
tion of positive law (which the gentleman asserts) between 
the persons confederated together. Again: — If men in 
that state were so immaculate as not to be seduced to acts 
of injustice by their interest^ whence would arise the ne- 
cessity of sueh a confederacy^ 

The author of the ' Remarks' then concludes the 9th 
chapter of his work with some observations upon deo- 
dands^ not, hpwevier, questioning the accuracy of the 
learned commentator's remarks upon the same subject, 
and consequently it is not necessary for me, in thepui*suit 
of the plan which I have chalked out, to take them at all 
into consideration. 

It would be wrong, however, to pass over in silence a 
note* upon the subject which has been just now dismissed, 
in which Mr. Sedgwick's intention is to correct what he 
deems a verbal inaccuracy in the Commentaries. But it 
will, I conceive, be seen to be one of the most extraor- 
dinary corrections that was ever made by misconception 
and error upon sound observation and truth. ' 1 take 

* the present opportunity of correcting* (says he) * a verbal 
' inaccuracy, which we cannot but be surprized to find in 

* every impression of the Commentaries, and which even 
' stands unamended in the late very useful edition by Dr. 

* Christian. To this account of the primitive state of 

* property,' (the account in the Commentaries) 'it is sub- 
' joined,' says Mr. Sedgwick,*' Not that i\m cammunior^ 
'^ ^f goods seems ever to have been applicable even in 
*' the earliest ages to aughl but the $ub$tanceof\he thing ; 
^' nor could it lie extended to the use of it.f" * It is obvi- 
' ous,' adds the same gentleman, ' that the truth meant to be 
'conveyed is exactly the reverse of the statement; it 
' should stand thus—" to aught but the use of the thing ; 
" nor could it be extended to the tubstame of it.*' Now 
the statement itself is perfectly correct as it stands in the 
pages of the Commentaries. The learned commentator has 
illustrated hisdoctrine by availing himself of theexpressions 
in which the same ideas were clothed by Cicero, who com- 
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pares the world to a great theatre which is common to 
the public^ and yet the place which any man has taken is 
for the time his own. Thus the earth in ooe case is 
AO common to all mankind, as the theatre in the 
other case is coiiwnon to the whole public; and the 
communion of goods therefore is in respect of the earth, 
and theatre^ in other words^ the substance. When any 
individual was in ilie occupation of any particular spot of 
that earthy or of any particular place which he had taken 
in that theatre, he tiad a right to the temporary use or pos<^ 
session of that spot and place so long as he continued the 
possession of it without any disturbance by other per-^ 
sons. The communion of goods consequently could not 
be extended to the use or possession of that spot or place 
when so occupied. But if Mr. Sedgwick's improvement 
should be adopted^ it would follow that although a person 
was in possession of ftuch a spot of ground or place in a 
theatre^ yet it was competent to every other person to ob- 
tain the use of it also during the time of such possessor 
having the use and occupation ; for, according to his doc- 
trine tne communion of goodsrwas applicable to the use of 
the thing. Again, if we are to reverse the statement of the 
learned commentator, as the gentleman would have us 
do, then this communion of goods did not extend to the 
substance of the thing, but to the use of it only, whilst 
the substance itself, but not the use, exclusively belonged 
to the particular occupier.* Then see the absurdity of 
this notion — ^ail men are equally entitled to the use of 
that substance which substance is the exclusive right of 
the individual actually in possession of it; or otherwise all 
men have a right to the use and occupation of thin^^s, the 
substance of which belongs not to man either collecti\ely 
or individually ! 

In support of his objection, however, Mr. Sedgwick 
adds,t that the statement, as reversed by him, 'is conform. 
' able with what the learned writer presently afterwards 
' tells usy '' that when mankind increased in number, 
*' craft, and- ambition, it became necessary to entertain 
*' conceptions of more permanent dominion, and to ap- 
" propriate to individuals not the immediate use only, but 
" the very substance of the thing to be used4" This 

♦ Cdm. ubi supra. t See the note referred to. % Com, 
▼. 2, c. 1. p.4. 
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sentence, faoweTer , makes dii^ectly against the antho^ of the 
* Remarks/ and pointsout the accuracy of the other pas- 
sages^ in the Commentaries to which he has taken an ex- 
ception ; for it is manifest from the expression of its 
having become *' necessary to appropriate to individu-* 
^' als not the use only but the very substance of the thing/* 
that previously thereto, it was the use that had been ap- 
propriated to individuals, and that the substance had not; 
and surely it requires no great exertion of mental strength 
to draw the inference that there could not have been a 
communion of goods in the use so appropriated to an in- 
dividual, as well as that to no individual was any part of the 
substance so a(ppropriated« 
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CHAP. X. 

ADVERTING lo the national debt and the capita! of 
wliich it consists, Sir W.Blackstone observes,* that" by thi» 
^' means the quantity of property in the kingdom is great- 
*' ly increased iu idea, compared with former times; 
" yet if we coolly consider it, not at all increased in rea- 
^* 11 ty. We may- boast of large fortunes, and quantities 
*' of money in the funds. But where does this monej 
'' exist? [t exists only in name, in paper, in public 
'^ faith, in parliamentary security : and that is undoubt* 
'' edly sufficient for the creditors of the public to rely on* 
*^ But then what is the pledge which the public faith has 
" pawned for the security of these debts? The land, 
" the trade, and the personal industry of the subject; 
" from which the money must arise that supplies the se- 
'' veral taxes. In these therefore, and these only the 
'' property of ^he public creditor does really and intrinsi* 
'* cally exist: and of course the land, the trade, a,nd.the 
** personal industry of individuals, are diminished in their 
*' true value iust so much as they are pledged to answer.** 
But Mr. Sedgwick asserts,^ that — ' To affirm of the pro- 
' perty in the public funds, thatit exists, only in namc^ is to 
' say, iji other words, that it has no existence at, all/ 
Now Sir W. Blackstone does not mean to say that the pro-* 
perty of the public creditor is nominal only, and has no 
existence at all, for he states -afterwards thatit is s^curedi 
upon the land, the trade, and the personal industry of 
the subject; but that as to any kind of property which itcaa 
be supposed to constitute independent of and as making an 
addition to that land, trade, and personal industry, its ex- 
istence is in name, &c. only; for bis position is that^Ae 
quantity of property is not increased in reality by the ad- 
dition of the funded national debt. That although we 
niay boast of large fortunes in the funds, yet those capi- 
tals make nq increase to the actual property of the king- 
dom. In former times, before recourse was had to the 
funding system, thelaod, the trade, and personal industry 
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of individuals constituted the property of the icingdom j 
and now that a public debt hath been contracted and mo- 
iiey borrowed by the slate upon the security of that pro- 
perty^ it seems to nie indisputable that that debt (and in 
f^ alone does all funded property consist) cannot possibly 
be said to increase the property of the kingdom^ and for 
ihis plain reason, that when paid it must arise out of that 
landytrade, and personal industry, and consequently the 
land, the trade/ and personal industry will decrease in 
value in the same ratio that the taxes charged upon it in-* 
crease. All fortunes in the funds therefore, exist only in 
idea as to any existence independent of the land, trade, 
and personal industry ; or as to any addition which they 
can be supposed to make to the quantity of property in 
the kingdom. 

But Mr. Sedgwick says** that Sir W. Black^tone is 'at 

* variance with himself : if the land, and trade, and per" 
' sonal indwtry, of the kingdom (a property which is al- 
^ lowed to have a real and intrinsic existence) are pledges 

* for the security of its debt, the properly thus secured 
^ cannot at the same time \usi\y he said to exist in name 

* and in paper only.* If the true sense and import of the 
learned commentator's observations had been understood, 
no such variance would have been imputed to him ; for, 
as it hath been before observed, he does not deny that the 

Property of the public creditor is substantial. All that 
e means is, that as to any existence independent of and 
as making an addition to the property ot the kingdom, 
which consists of the land, the trade, and personal in* 
dustry of individuals it is merely ideal : and there can 
be no contradiction in saying in this sense that it existi 
in name only, and afterwards that iti'e<i1ly and intrinsi- 
cally exists in that land, trade, and personal industry ; 
for the whole drift of his reasoning is to show that its on* 
ly real existence is in thatland, &c. and not in the public 
i'unds, as constituting a. property distinct from it; the 
whole being intended io make &^ood his first position, that 
" the quantity of property in the kingdom is greatly in- 
'^ creased in idea compared with former times, yet not at 
^ all increased in reality." 
The author of the *^ Remarks' observes,t that because 
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f ihe property of the public creditor does really and in- 
^ trinsically exist in the land, trade» and personal indus- 

* try ; that therefore these are of course diminished in their 

* true value, just as much as they are pledged to^ answer^ 
f is by no means a necessary consequence. If/ says 
he, * the value of the land is augmented, and that trade, 
^ inland and foreign, which gives employment to per-^ 
' sonal industry, increases (as actually an4 in fact it has 

* done) with the increased amount of the sum for whicl^ 
^ they are security, their true value can in no way be di- 
^ minished ; and should it exceed this proportion, that 

* value, it is clear^ may be enhanced.' The reasoning of 
Mr. Sedgwick upon this subject, then, amounts to this-— 
If a man having an estate value 5,0(X)I. borrows 2,5001. 
upon it, and then from some cause or other the estate 
becomes intrinsically worth ^^dOOK more, it would be 
clear that the value of the estate to the owner would 
not be diminished by. reason of this existing charge of 
$,5001. upon it. . But who does not see, that although 
from some other causes (for he does not show how the debt 
itself upon the estate has a tendency to increase its value 
to the amount of that debt) the value of the estate over 
and above all charge^ continues to he the same as when 
it was pledged, viz. 5,000l. that but for that pledge iX% 
value to the owner would be 7f500l. for it is idle to sup* 
pose that the trade of the country increases as it^ public 
debt increases a\id as the consequence of that debt^ es-* 
pecially when it is considered that the money borrowed is 
employed to defray the expences of wars in which trade 
and commerce invariably suffer ; and therefore I must 
beg leave to observe, that although 1 havf just now sup* 
posed the capital of the kingdom to increase so as to be- 
come after the charges upon it equal to what it previ- 
ously was^ yet it was only for the purpose of pointing 
put the weakness of the gentleman'^ observation, and not 
in consequence of my entertaining any belief that such 
IS really the fact. It would be a very gratifying piece of 
intelligence if the author of the ' Kemarks'* could make 
it appear that the surplus of the eross produce of the 
hna, the trade, and the personal labour of individuals 
after the deduction made by interest of the vast public 
debt charged upon them considered in all its various 
bearings, is equal now in comparative vsjtlue to the gross 
pmountof their produce at the period when the first charges 
ivere made upon them. It would tend greatly to recon- 
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(cile the people to the heavy taxes which are imposed 
jujpon them> it* upon some newly invented principle of 
arithmetical calculation it could be demonstrated^ that 
^lltiough it is obvious that the property oF every indi- 
\idual jn some way or other is considerably diminished 
on account of the taxes to which that debt gives rise, 
yet that the capital of tire country >yhich must be made 
Lp of the property of those very individuals, is notwith- 
standing by means ot that very dpbt increased. That 
the trade of the country has increased is not denied, 
|>at then it is futile to attribute that increase to our nati- 
onal incumbrances. That a certain proportion of debt 
i:» salutary may also be admitted ; but it is absurd tQ sup- 
pose that the capital of the country has been augmented 
in consequence of the public burthens in the proportion 
that that vast load of debt has accumulated, 

**The creditor's property exists/* says Sir W. Black* 
stone,"*^ '^ in the demand which he has upon the debtor, 
•* and no where else j and the debtof is only a trustee tp 
^* his creditor for one half of the value of his income. 
*' In short, the property of a credi|tor of the public con- 
^' sists in a certain portion of the naUonal taxes : by 
^' how much therefore he is the richer by so much the 
f* nation which pays these taxes is the poorer." In com- 
menting upon these observations, the author of the * Re- 
^ marks^ exhibits a specimen of hypercriticism : ' the pro- 
' perly of the creditor/ says he,t ' consists not in the dc' 

* mand which he ha^ upon his creditor (debtor) but ir^ 

* the ability of the debtor to satisfy that demand ; for 
^ should the latter become insolvent, the demand of the 
' former would still contjnue ; but we could not say $9 

* much of his propertj/,* Now it certainly must be al- 
lowed that a debt cannot be said to constitute any pro- 
perty unless the debtor has ability to pay j but Sir W. 
JBIackstone^ in slating wherein the creiditor's property 
consists, assumes that ability to pay, for without it ther<9 
would not, upon the strength ot the gentleman's own ar- 
gument, be any property; and where tne creditor's proper- 
ty has any existence at* all, it is in the demand which h^ 
bas upon his debtor. 

Mr. Sedgwick remarks also that;]: ' there is one circunt- 
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^ stance which very materially distinguishes the condi- 
^ tion of the private mortgagor from that of a persoQ 
•^ taxed towards paying the interest of a public loan : 
f the one is compelled to compensate, by economy, this 
^ deduction from hisgross rental ; whereas the other, should 
f the commodities in which he deals be burthened with 
^ an heavy additional duty, immediately advances its 
' price, and by that operation brings his profit to a level 
f with what it was before snch duty was imposed. If 
^ then, he concludes, the whole mass of taxed commo- 
' dities be raised in like manner, as in the natural course 
' of things they must and will, the burthen loses its 
' weight.' But what becomes of ti^e pgnsumer all this 
jvhile ? It seems to have been quite out of the gentleman's 
reflection that a great body of consgmers do not tratfic 
at all ^ that others do not traffic in any commodities 
which are taxed ; and also that k g^ea^ many of the taxes 
are not laid upon articles of traffic. But this notion of 
his, is in i/o respect $ound ; for supposing that the trades- 
man is enable^ to raise the price of his commodity so 
taxed, high enough for him to derive the same cles^r 
profit from its $ale that hje had been acci|stomed to do, 
it is obvious that other taxed cpmmodities in which he 
does not deal will be raised iii price in li^e manner, and 
that in the character of a consumer of those cqmmodities, 
bie will pay an increased price in consequence of the taxes 
which he iKrill not be able to reimburse himself. Nay, 
further, it is also plain, with respect tq the taxed articles 
themselves, in which he himseli deals, that he will also 
suffer by the increase in price so far as he is a consumer 
pf theoi, but this point will be more at large considered 
a few pages below.* 

' Another important difference between the creditor of 
^ the state and the private creditor consists in this/ ac- 
cording tq Mj:. Sedgwick, * that the cash received by 
^ the government from the former, is the far greater part 
^ returned again into the common streani of circulation^ 
* and the sum^ which iii one year is, (are) paid by the 
' public in the shape oiP (axes^ 19 (are} received agair^ 
' in the next year m the wages of that labour upon the 
produce of which those sums are expended ; thus the 
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* general reproduction is vivified and invigorated; But 
the interest received by B. the private creditor^ does not 
flow back into the mass of A.'s capilal.f Now th^ 
gentleman hath admitted already that the tendency of a 
lax upon any commodity is to increase the price of that 
commodity, consequently the money which returns into 
circulation does not at all tend to increase the produce of 
labour ; for as a much larger capital is required to circu- 
late the same articles, of course a great part of what 
returns will be called for in that way; and besides that, 
the money borrowed is taken out of the stream of circu- 
lation iii the first place, and when it is returned, even 
supposing that the whole should be returned, that stream 
cannot be thereby swelled to a greater extent than it was 
before apart of it was taken away. Suppose the annual 
produce of a state to be 10 millions, and that the govern- 
ment has occasion to borrow <£0 millions, the public will 
have to pay one million we will suppose in taxes: true^ 
says Mr. Sedgwick, but then great part of those twenty 
millions will returninto the common stream of circulation^ 
and the public will in the next year receive that milli- 
on in the iucrefised produce which has been occasioned 
by that circulation, bnt the gentleman does not seem to 
take at all in thi^ place into his consideration, that those 
twenty millions wpr^ in circulation before, although in the 
very next page he 8^dIIJit§ that they must have existed 
in the bands pf th<e lender, and that so far from suppos- 
ing that their produce. >vill be increased by their being 
taken out of circnlation and returned again, it is manifest 
that there must be a cqnsiderajt)le falling off^ as well be- 
cause a part is sunk in fpfeigo paymeuts, as because a 
larger capital is required to circulate the same commodi- 
ties by reason of their having increased in price ; for the 
author of the 'Remarks- ppnfines his argument to the 
quantity aiituaUy borrowed, f^nd does not at all advert 
to the circumstance^ that the debt itsejf creates a new 
species of curt-iency, and so causes an increase of circu- 
lation as Sir VV. Blacks^one observe^ in the passage to 
which we now pro<ieed. 

*' The only advantage/' says the learned commentator 
^ that can resul^t to a nation from public debts, is the in- 
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'^ crease of circuIatioQ by multiplying the cash of the 
^ kingdom^ and creating a new species of currency, as- 
*' signable at any time and in any quantity ; always there- 
'' fore ready to be employed in any beneficial undertakings 
^' by means of this its transferable quality, and yetproduc* 
'' ing some profit even when itlies idle and unemployed."* 
But Mr: Sedgwick remarks,t upon these observations, 
that * It is riot Tfery conspicuous that the public debt mul- 
' tiplies the Cash of the kingdom ;' that ' tne cash borrow- 
' ed, it is clear; must previously have subsisted in the 

* hands of the lender'; and other remarks to the same ef- 
fect. The medning of the learned commentator has, how- 
ever, been misconceived ; for it is not meant, that the cash 
borrowed, or the circulation of it, is increased by its being 
so borrowed; but, on the contrary, that it is multiplied in 
this way — the money borrowed returns again, at leastsome 
part ofit returns, into the channelsof circulation, whilst the 
principal debt itsr/f is converted into a new $pecits ofpro^^ 
/^fr/y, (viz) the public stocks; thereby multiplying the 
cash of the kingdom, and which becoming also current, 
increases circulation. 

The author of the' Remarks' continues — %' Neither 

* can it be truly iiflRrmed of this new species of proper- 
' ty-r-«that it produces a profit even tvhile it lies idle and 

* unemployed : the moment it is made to produce a p/o/iE^ 
' whether by lending on mortgage to an individual, or 
' to the state, it must from that instant cease to be idle, 
' whatever be the mode in which it is employed, it «tilt 
' must be employed, or it could not beget that increase 
^ which makes it profitable.' This is one of those petty 
objections which it is not too much to say are quite un- 
worthy of Mr; Sedgwick's talents, and which 1 have 
been* in doubt whether I ought not to pass over without 
notice. Sir W. Blacks tone had stated, that the new spe- 
eies of currency, in other terms, a man's property in the 
funds, was always '^ ready to be employed in any betiefi- 
'^ cial undertaking ;'' and when he says immediately after«> 
wards, that it '^ produces some profit even wlien it liesr 
'' idle and pnemployed," he may well be understood ta 
ftiean not abiolutdy idle and unemployed, but compara- 
tively so \ that is, in comparison to what it would be if 
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employed in any trade or any other beneficial nndtrtak* 
ing. Sorely there can be no inaccuracy in sayings that 
that capital lies idle and unemployed which is out at in- 
terest, in comparison with the capital of another which 
is employed in a state of circulation in any beneficial 
undertaking. But without speaking comparatively — a 
man*s property may well be said to be idle and unemploy-' 
ed when it is not emharked in any undertaking which 
puts it in a state of circulation, although a cbnsideratipn 
18 given for it by the person to whom it is entrust^. 'Bm 
' this, by the way,' adds Mr. Sedgwick,* ' is not the 
' sole advantage resulting from a public debt : were there 

* no public funds, the ordinary rate of interest would be 
' so low, that none but persons of very ample fortune 
' could live upon the interests to be gotten from it/ Is 
this indeed a consequence to be dreaded ? Does not the 
lowness of interest suppose a superabundance of general 
wealth ? What is the necessary consequence of a man's 
being unable to live upon the interest of his capital but 
this, that he would embark that capital' .in trade and in 
agriculture, either on his sole account or otherwise in 
conjunction with others, in the prcrspect that it would be- 
come more productive by being so employed. It is trutf 
that it would lessen the means of making beggar^ of the 
many in order to enrich the few, but the general opulence 
of the state would be the consequence. 

' But for the public debt, or, what is the same thing, 
' the public stocks, that numerous description of per-^ 
^ sons, whose industry might procure to them a revenue 
' greater than their rational wants might require^ and 

* who would naturally be desirous to amass such an in« 
^ dependence as might exempt themselves from the dis« 
' tresses commonly attendant on indigent old age or to 
' secure to their families a provision which mignt leave 
' them above the necessity of drudging at those low healthy 

* less occupations, which blast the prime of manhood^ 
' and debase our common nature; such persons would 
' have no resource but to pile up pound upon pound, the 
^ sequestered savings of skilfumess and labour, which, 
' while it withheld from the general commerce that food 

* on which it subsists, would remain to the hoarder at 
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' dormant^ unprolific, unserviceable beap.^' This, is 
somewhat overcharged. How would it follow from a dis- 
couragement existing in the way of laying out money al 
interest in the funds that such mdney would in conse- 
quence be withheld from the general commerce i The 
gentleman has not favoured us with his reasons^ but 1 
will ventureto assert that the reverse would most proba-* 
bly be the case ; thai if there were no such funds where* 
in toinvest money^itxwould belaid out in commerce or 
agriculture rather than it should continue unproductive. 
Here would be a resource besides that of piling pound 
upon pound. The non-existence of the public debt 
would not prevent men from amassing an independence^ 
or bow were independent fortunes amassed before the fund- 
ing system was resorted to i Mr. Sedgwick admits it to 
be true that ' such persons^ (as now invest the surplus 
' of their revenue in the fonds) might lend it to inaivi- 
' duals: numbers might be found desirous of embarking 
' in undertakings to which their own capitals were liiot 
' adequate^ or whose speculations or necessities might 
' compel them to become borrowers/f Now this would 
evidently be to promote the interests of the state. But 
he, however^ supposes that ' the rate of interest would be 
^ so low (occasioned by the vast disproportion of those who 
' had money to.leud to those who might be willing to ^ub* 
' ject themselves to the inconvenience of borrowing) as not 
^ sufficiently to compensate the hazard to the lender. j;' 
The gentleman certainly does presume not a little upon 
the patience of his readers when he lays befote them such 
observations as these. Who could have supposed that the 
iMlvantages of the national debt would have been attempt- 
ed to be supported upon the ground, that wer^ there not 
any such debt there would be a vast disproportion of those 
who would have money to lend over those who would have 
occasion to borrow ! In doing so the gentleman has Ad- 
vanced a strong proof that the tendency of t^at debt 
is to increase the number of the necessitous and to les!>> !i 
that of the opulent : and these things forsooth we ore 
invited to regard as advantages! Further— the s^entle- 
man supposes that if it were not for the funds, and if the 
money now invested in them were lent to individuals, the 
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raf<> of interest would be so low as not to afford a sufii- 
cient compensation to the lender, and yet notwithstanding 
this he actually does assert* a few pages below, that were 
the funding systeui anniliila'ted the interest would proba* 
biy be higher ! 

It is very probable also that some part of this redun- 
dant capital might be employed in the improvement of 
agriculture, manufactures, and the arts; but in Mr* 
Sedgwick's opinion this latter supposition is mere illusion. 
We will follow him in the reasons which be has given 
and endeavour to ascertain their force. ' Such improve- 

* ments(be says) are gradual and progressive.* True, they 
are so ; but would not such an appropriation of surplus 
capital work gradually and progressively those improve- 
ments f * ^ieither the arts, nor manufactures, nor 

* agriculture are at all times in a condition to receive the 
' sums thatmight be expended upon them.' The gentle* 
man, however, omits to show that the period of which we 
are speaking is that period in which they are not in 
such condition : but it is obvious that whenever there 
is (and when has there not been) room for such im** 
provements in agriculture, manufactures, and the arts, 
at that time agriculture and manufactures, and the 
urts are in a condition to receive the sums which raiq;ht 
be expended with a view to their improvement. Indeed 
the gentleman himself seems to suspect that he may not 
suflidently have estiiblislied his position, for he adds, 

* even were the fact otherwise, still the time and talents 
' of the owners of such capitalj;., it may be, are otherwise 
'appropriated.* And it may be they are not. If they 
are, what is to prevent their capitals to be laid out so as 
to admit of their time and talents being devoted to it ? 

* Traders, mechanics and others,' it is also said,t 
' would be discouraged from accumulating money, when 

* besides other disadvantages they could not put it out 
' at interest without risk.' If they could not even 
put it out at interest at nil, it is an additional reason why 
they should be more frugal, in order to provide for the 
wants of old age ; for if the money laid aside do not in- 
crease it would enter into every one*s calculation that he 
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jDugbt regularly to lay aside more in order to provide the 
^am required. Frugality therefore, instead of its'c?*as* 
^ ing to be cultivated/ would be cultivated in a greater 
degree. The public debt is also said* to be ' somewhat 

* of a common bond of union and fidelity in the hoar 
' of intestine convulsion, &c/ But to those who have 
property it would not be more a bond of union than pro- 
perty of any other description ; and as to those persons 
who have no property or substance, but are obliged ne- 
vertheless to pay heavy taxes on account of this national 
debt, what kind of bond of union would the national debt 
create as between them ! 

^ Another igiportant advantage attending the institu- 

* tion of the public funds, is' (according to Mr. Sedg* 
wick)t * their • tendency to facilitate the attainment 
' and circulation of landed property by keeping down 
^ it^ price to the level oF ordinary purchasers,' for that 
gentleman's idea, is, ^ that were there no funded stockt 
wherein persons holding a surplus revenue might employ 
it, every one would be anxious to purchase land, which 
would occasion such an increase in the price as to place 
it beyond the attainment of persons of moderate for- 
tune; that the increase in the price of land would .au^« 
men t in proportion the price of the produce of the land; 
and as manufactured produce insensibly adjusts itself 
to that of agricultural produce, a general augmentation 
of prices would take place.' Now it is not necessary 
to aispute these positions in order to make good our ob- 
jections to the conclusion which the gentleman has 
attempted to draW from them, that is, that these conse- 
quences of the public debt are an important advantage 
to the nation : for with respect to persons of moderate 
fortune not being able to purchase land, it has been al- 
ready observed that there are other purposes to which' it 
miglit be applied ; and that being so, the want of fund- 
ed stocks would not occasion so great a demand for 
landed property as the author of the ^ Remarks' sop- 
poses; nor would persons of small fortunes be prevented 
from deriving any profit from their surplus revenue. But 
admitting that there would be so great a demand for 
:)anded property as is assumed, and that an augmentation 
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in price of articles of every description would be th« 
consequence, we shall contend that such an augmenta- 
tion results in a s/iV/ greater degree from the vast quan- 
tity of funded debt both on account of the enormous 
taxes and the multiplication of the cash of the kingdoni 
which it occasions. These enormous taxes and this mul- 
tiplication of the cash of the kingdom are of the num- 
ber of the inconveniences which Sir W, Blackstone 
has mentioned to arise from the national debt and to pro- 
duce and increase the price of provisions and commo- 
dities. In maintaining therefore the truth of the learn* 
ed commentator's observations with respect to those in- 
conveniences^ we shall at the same time invalidate the 
last mentioned arguments of Mr. Sedgwick. To those 
observations then we would in the next place beg leave to 
request the reader's attention. 

Sir W. Blackstone,* after stating that " A certain .pro- 
*' portion of debt seems therefore to be highly useful to 
" a trading people," but that '' the present magnitude 
** of our national incumbrances very far exceeds all cal- 
^' culations of commercial benefit, and is productive of 
^' the greatest inconveniences," proceeds to enumerate 
the exceptions which he takes against those incum- 
brances. " First" (says he) " the enormous taxes that arc 
'• raised upon the necessaries of life for the payment of 
'' the interest of this debt, are a hurt both to trade and 
^ manufactures, by raising the price as well of the 
^ artificer's subsistence, as of the raw materia]; and of 
*' course in a much greater proportion, the priccL^of the 
*' commodity itself." The observations of Mr. Sedg- 
wick upon the last sentence are principally urged with 
the view of showing that the advance in the price of the 
commodity is an imaginary burthen. ' Who is it* (he 
asks) ' that, according to the above statement, is injured 
' by the operation of the imposts by which the interest 

* of this debt is provided for? Is it those who pro- 
' vide the artificer with the necessaries of life ? No, for 

* they must have redeemed themselves by raising the 
^ price of the artificer's subsistence. Is it that industrious 

* class which supplies him with the unprepared produce 

* which his ingenuity is employed to fabricate and per- 
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* feci i Ciertaiiily tiot, they have indemaified themselves bj 
' i-aising to him the price of the raw material. Is it, then, the 
' artificer himself f Leascof any ; he even profits by it, since 
' itseems he does more than recompense himself, by raising 
' in a mUch greater proportion, the price of the commodity 

* itself. If then, it be true that taxes occasion a gene- 
^ ral and proportionate advance in the price of commodi- 

* ties, thid very cirk:amstance> it must be acknowledged 
^ makes the burthen become iniaginary.'* There is rea- 
son to suspect that the gentleman has here deceived him« 
9elf, Certain it is that there is no truth in his argtimetit, 
for he seems not to have drawn the nebessary concluisioii 
vrhich flows from the reflection, that the artificer of one 
larticle of cdnsumptibn id himself the consumer of many 
othersi with which ia the way of commerce he has no- 
thing at all to do. It is true enough with respect to 
the sevfsral persons through whose hands any particular 
commodity passes in its progress from a raw state to a 
^late of perfection^' for if he who buys dearer by three 
percent, iiells likewise dearer by three per cent if paying 
so much more he receives exactly so much more, he can 
incur no loss ; but still there is some person who eventu- 
ally pays Si. more than he would have done but for the 
increase, and that is the consumer. It is to be observed 
also that the persons who are indemiiified ad to that par- 
ticular article are themselves the sufierers with respect 
to others of which ihey are the consumers; Nay with 
respect even to that particular article the artificer him- 
self is obviously a loser in proportion to his own con- 
sumption of it; To elucidate this matter— suppose the 
farmer to be taxed, and that 31. is the proportion of it with 
respect to the wheat which he has grown, he, to reimburse 
himself, charges to the miller-for his wheat Si. more than 
be otherwise would, and therefore does not sufler by this 
tax. The miller when he comes to sell to the baker 
charges the additional Si. at least, to indemnify himself, 
Und consequendy he does not sufler. The baker again 
rises the pride of. his bread enough to reimburse himself 
the additional price which he has given for his flour; 
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soihflLilie also reiaibnrset iHiDielf. But what simll Wtf 
sajcof the coBftumori U be not a loier by the tax ? 
Does benpt pay nfioie for bis btead thaa he otlierwiie 
wpul^ i 1 4 be reimborsed in any manner Kben the arti« 
cle-doea not. pass^ firDm bit into other iMody. Let ut 
suppose thai the consumer of tbe bread it a bop graver^ 
and is taxed 31. in, respect of bishops* Ife cnar^es SK 
extraordlaary to. the bop meccbant, and is, as to this par-p 
iieular article no lowr ; but his baying reirilbursed himself 
the money paid for bishops does not recompense hint 
for the additional price which be has giveil for his bread, 
for bis. sugar, for bis salt, and fifty other necessaries. 
The hop merchant charges the brewer«-rtbe nrewec 
charges the publican, and tbey are indemnified as. against 
tiie tax upon the particular article of bops, in .wibicb tbey 
deal, by their ral^iog the price which ultimately fitlls upon 
the consumers. Now some of those consumers aif^ the 
farmer^ tjbe miller, and tbe liaker, in the former^ case. U i» 
manifest therefore that tbe public at large suffer by tbe 
taxes, nay even tbat.tbose very. persons thronsh whose 
hands any particular commiodities pass are sn&rers with 
respect to tne iocreased price of Jitoose commodities sQ.far 
as .tbey arecoosumers of them, supposing that tbey meie^p 
ly reimburse themselves tbelncieased sum paid in conse- 
cuencCiof the tax* 

The author of tbe ' Remarks* says tbat^ it will be 
' found, upon accurate observation, that im^a^ed objects 
^ are generally raised to a price equivalent to tbe aug-^ 
' mentation in those u|mui which tbe duties are immedi- 
' ately imposed ; the rise. of prices does not confine it- 
* self to tbe rajrJ commodities, but is extended to those 
^ which are.not spedfically taxed, and thus the one be-^ 
^ comes eventttidly as dear to the conaumeras tbe other/* 
Why if tbe gentleman entertained; this^opinion, with what 
consistency could be argue that an individual's leimburs^^ 
ipg himself, in reipect of one taxed object should be & 
sufficient compensation for tbe increased price which be 
Innst give for every otfaer article, and that the btfrtben 
becomes imaginary ! 



• Rem. p. tlM. 



f 



BlackUonc^s C^mmaiarUtp lt7 

Mr.Sedgrrick o^rvel^ that ' Wn mnit not too readi^ 
It cdticiudie (as Forney who bare not safl^cienily cdmii*' 
diereci the ^abjeet hnTe done)^ th^t becieiate the mann* 
factureri'effuDda biiiirself th0 aftioviit of the lax in the 
price of the coiUMi^ditjr that he ii therefore antoQched, 
and that the Irhole buftheii is shifted opon the con** 
sunder. It must b^ r^iflembered/ that this enhanced 
price of the c6tnttiodit;y eompeis ererr contmner/ in 
his tnrn, to raise Ibat partictnar article in wbicb be 
tieah^ to so mudi as wilt bring his praifitS' to their or^ 
dihaVy level; thus the maftu/dcturet, th^ujs^ be ^pay 
hiebseif the doty laid on hts pai'tieular netcliandize, 
is hiinsdf necessarily, at the save tbnclv:A cdnsudier 
of those articles which othem, in order to feimbarfe 
tbemsetves the ainbont of bis increased pHcea^kvy upon 
Uifi. Alfhoo^b therefore/ he bbserres, ' every taxis 
said to be nltifyiatdy paid by the consumer^itdoesnot 
therefore fbHow tbaft M Instains the whole weight of 
it.* Now the first thing to be remarked is, that this 
Statement of the gentleman tends to confirm instead of totn^ 
validate the learned cbQttnentator's argnmfent with respect 
to the ineotivetiience ^hich taxes occasion by their teii^ 
dency to raise th^ price of commodities; forif the coo* 
aequeticeof impotftAg atax upon any particnlar article ia 
to ffogment not the price of that article only, to the con^ 
sum^r, but of other commodities also, the evil is aggra^ 
vated. The ne^t remark to be made is, that the gentle* 
man absolutely d6es advert iti the above paragraph to the 
fact of the mdnufactarernof one article, being a consu- 
mer of those articles^ whieb others, in order to reimburse 
themselves the acAOunt of his increased prices, levy upon 
him, although he contended in the preceding page thai 
it was plain the different descriptions therein spoken of 
(and which make up th6 bulk of every state)i-*the hu»» 
bandmaiti, the grower of the rude maberial, and the ma^ 
liufacturer are aUogether unaffecttd by taxes ! 

With respect to Mr. Sedgwick's conclusion^ that the 
consumer does not sustain the whole weight of the tax*, 
it seems to me that the very reverse is tht truth and the 
only legitimate deduction froin that gentleman's own xe»> 
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foniog ; for if the manufactdrer repi^y himself the dotjr 
laid on his particular merchandize, the additional pric« 
must necessarily fall upon the consumer. Again, as the 
price of other commodities in which that manufacturer 
traffics not, is raised to him in common with others,, on 
whom does that ipcrea^ed ride fall but upon that maqn* 
facturer in common with other consumers { But this is 
not all-— for the geiitleman seems to. exclude from the 
number of the iconsvitiera of any particular commo* 
dity him- who is the manufacturer oif it; but we, on 
the contrary, maintain that he suffers ip the quality 
of a consMmrr as much as other persons; that the sugar 
baker, for example, wopld be a sufferer by a duty uppn 
sugar asto< the quantity made use of in his famUy, the 
same flsone who was concerned in adif&reht braoch of 
tirade, or not concerned in trade at all; for it is most 
plain, -thiait bt\% reimbursed the additional pcice whicb he 
nimself pays upon his whole stock, iyg^ly as. to \)c^dX qpan^ 
tity which iagain passes out of hi^ hand§ in the way of 
trade. 

It was the object of the author of tb^ ' Remarks' in 
the passages above cited to prove that the. co^sumef does 
not sustain the. whole weight of any particular ta3(, and 
that the manufacturer himself is not untouched^ since he 
is a consumer of dther articles; and yet in a. note, he 
supposes that such manufacturer raises the price of those 
commodities itl which he trades so as to recover himself 
and bring his net income to what it was before. The 
note «iiluded to js as follows* — ' If for e3f:ample, additi- 
' onal duties are imposed on salt, spap, leather, &c. the 

* whole descending series of dealers in these commodities 
^ add to their price the amount of the tax, and so much 

* more as may indemnify them for their advance to go« 
' vernmeAt. Let us supposjS the rise in^ these indispens* 
^ able articles of domestic economy, diminish one thirti.- 
' eth part the ordinary net income of B. a conisumer, his 

* reiptircp is obvious: he instantly, in order to recover 

* himself, either raises the price or lowers the quality of 
^ the article he manufactures (say cloth for instance), 
' and levies again> from the consumers of that articl^, 
' and from the soap boiler, the Salter and the tanner 
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^ anong the rest, the amount of that thirticith part vbict? 
* their advanced prices would otherwise have deducte4 
^ from his revenue and means of subsistence/ Now if 
Mr. Sedgwick be in this note correct, and if, as.he asserts, 
every dealer recovers himself by raising the price of hit 
own commodities so as to bring his income to what it 
was previously to the deduction made from it by the rise 
in the price of other articles, it is cleaV that he would be 
untouched by the taxes. But the gentleman is grossly 
deceived for admitting that the Salter, the soapmaker^ and 
the leather-seller indemnify themselves for the additional 
prices which they have been obliged to advance for their 
respective commodities, and that the clothier also, repays 
himself by raising the price of his cloth, for the increase 
ed sum which he has given for his salt, soap^ and leather, 
yet how are thesalter, soapmaker, and the leather-seller in-r 
demnified for the increased price in cloth, or in what man- 
ner are they and the clothier also indemnified for the in- 
creased price in the produce of the land as well as of 
every other article which^ upon thegetKleman's reasoning, 
will take place in likemanner ? To show the absolute futility 
of such a notion, let us consider the case of the Salter an^ 
soapmaker— -each being a consumer of that article of 
merchandiise in which the other deals. If a duty be 
laid upon soap, the Salter recovers himself for the increas- 
ed price in soap, by raising the price of his salt, and by 
levying that increasjed' price from the soapmaker. Then 
what is the 9oap maker to do in order to repay himself for 
the rise in salt i Oh, the gentleman will say, his resource is^ 
obvious — he must raise his soap to a stiH higher price, and 
levy it upon the Salter again. But how is the Salter to 
extricate himself-pwhy by the same means to be sure ; 
and so on the one levying upon the other /zd infinitum. 
Was ever absurdity more glaring! It would be offering 
an lYisult to the common sen^e of the reader, if L were 
to insist upon it any further, that the consumers (includ- 
ing the manufacturers themselves fi4 consumers) are the 
persons upon whom the taxes fall ; that the value of com- 
modities is really, not nominally only increased, and that 
as the demand will lessen in proportion as the price be- 
comes more exorbitant, taxes must consequently be injuri- 
ous to trade. 
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Sir W« 6Uc1tsi6ti6 continues to observe* ibal ** Th« 
'' very increase of paper circulation itself, when extended 
*' beyond what \i requisite for conmerce or foreign ei^f 
'' change, has a natural tendency to increase the price of 
^* provisions as well as of all other merchandize. For, at 
^' its effect is to multiply the cash of the kingdom, and 
'' this to such an extent that much must remain unem- 
^' ployed; that cash (whi<?h is the universal measure of 
'^ the respective value of all other commodities, must n«<- 
'* cessarily sink in its own value, and every thing grow 
<* comparatively dearer." But the author of the ' Re- 
marks' saysf * That it is the effect of paper circulation' to 
'^ multiply the cash of the kingdom to such|an extent, that 

* much mutt remain unemployed is very doubtful ; indeed 
' the proposition it^lf is not very intelligible ;' and as to 
the unintelligibleness of the proposition, he observes that 
' the quantity of paper money or of specie that fereains 
^ unemploi/ea, can contribute nothing to oversftock the 

* circulation.' Now, clearly, the paper money tinem« 
ployed cannot increase the paper circulation, nor does 
Sir W« Blackstone mean any such thing; but on the 
contrary, that it is the effect of paper money or paper 
jbirculation when extended beyond what is requisite for 
eommerce or foreign exchange, so to increase the cash 
of the kingdom that much of that cash must remain un- 
eiiiployed. With respect to the fact, whether a circula- 
tion of paper so extensive hatH the effect alkged or not, 
Mr/ Seogwick observesj that — ' It is, besides, well 
' known that any quantity of paper beyond what is requi*- 
'arte for commerce or foreign exchange, can not long tct 
' main in circulation ; the excess will retprn to be ex? 
'changed for gold and silver; this will quickly find its 

* way out of a kingdom, in the trade and commerce of 
^ which it cannot be employed ; and thus the superflui^ 
' is quickly made to disappear/ It is not easy to follow 
this writer, for he would overleap all the difficulties iq 
bis way at one- bound-^could be possibly suppose that 
such remarks as this would pass current with hi^ 
readers for argument^? Where are the gentlenian> 
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itasons for believing that the excess of paper tnoneji 
will in the case supposed be retarneci to be exobang-* 
ed for gold and silver, and that this gold and silver 
will quickly find its way out of the kingdom ? That it 
vill iiqd its Way out of the kingdom, and quickly too> is; 
however, positively asserted ; but whither or in whatman'i 
ner it migrates the gentleman sayeth not. Is the ftmded 
debt forgotten ? Does not a very considerable portion 6f 
the cash of the klng4oin remain unemployed in tbepiib^* 
lie funds t When the author of the ' Remarks' can prove 
the negative of this, then, but not till then, will we sub<« 
scribe to his doctrine, that no more cash remains in the 
kingdom than what is employed in its trade and com- 
merce. He will not, however, it is presumed, make the 
attempt when it is brought to his recollection that there 
is in a future page'*^ of bis work a pasjsage which says that 
' the public stocks are the reservoir of the exuberance of 
* that capital, which cannot readily he employed with 
'. equal gain in its trade, navigation, agriculture^ and 
' manufactures/ 

Mr. Sedgwick proceed$,t ' That, it has a natural ten- 
'• dency-to increase the price of provisions, as well as 
^ of all other merchandize, is an opinion which will per- 
' haps appear ^n closer examinatiou, to be ill founded. 
' Paper money,' saj's be, * does not occasion a rise cf prices; 
*^ it only supplies the medium necessary to circulate the 
^ pifoduce or labour, when tbat rise has already taken 
' place. But Sir W. Blackstone doet not assert that 
paper money has a tendency to occasion this rise^ except 
when it is extended ^' beyond what is requisite for com- 
'^ merce or foreign exchange ;'' for his doctrine, is thai 
when it becomes so extended, it has the same inflnence 
in depreciating the value of cash, and consequently 
inifftcreasing the price of provisions, as such an actual 
idcrea^e in specie would nave. Whether this doctrine 
be sound or not must be left to the reader, who will 
find it minutely investigated above in a former page.:|: It 
will, however, bepropenn this place to take notice of siich 
new observations, as have been in this place adduced by 
Mr. Sedgwick, urbo supposes that paper money, instead 
of causing, follows the inereaise of prices. ' When in pro- 
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* cessof time, wliether by the great influx of t>erdoad to 

* themetropolis, by taxation, by the spirit of monopoly* 

* bygeherai improveiQent, or wh&tever other causes the 

* articlesof ordinary consumption are advance in their 
^ value, it becomes indispensable that the mass of specie^ 

* which was hitherto applied to the wants of commercei 
^ should be augmented to the full amount of this incidental 
^ increase, in the nominal prices ; to support this deficit 

* a nation must anient its metallic currency to the 

* amount required: it its credit is 6rm, and well . secured^ 
^ it will supply this exigence with more profit, and with 
' greater promptitude, by means of bank notes, exchequer 

* bills, bills of exchange, and such like symbols; its gold 

* and silver being more serviceably employed.*' That an 
increase in the price of commodities demands an increase 
intheamount of the capital required to circulate them, is 
obviQus; but what reason is there for supposing that the 
increase in the price of articles of consumption, is attribu* 
table to all or any of the causes which Mr. Sedgwick ha^ 
enumerated or left his reader to guess at? There abso- 
lutely is not a single syllable irl the whole of his observati- 
ons which should induce us to hesitate a moment to con- 
cur with the learned commentator, in imputing that in- 
crease> in part at least, to the augmentation of the cash of 
the kingdom in consequence of the public debt> to an ex« 
tent beyond what is necessary for trade and commerce; 
and it will be sufficient^ in this state of the dispute, just to 
suggest the question whether the increase of the paper 
circulation and multiplication of the cash of the kingdom, 
was in point of fact a measure adopted by government 
in consequence of the increased capital called for by the! 
rise in the price of commodities ? Or .whether (and there 
is no reader, whose mind will waver in deciding) whether, 
that increase in the amount of paper circulation, or cash, 
has not been the consequence of that vast arlificial capital 
the public stocks? 

* Ifit be true,' continues Mr. Sedgwick,t^ that theabun- 
' dance of specie in. circulation lowers the value of moneys 

* or^what is the same thing, raises the nommal price of every 
' thing, it might not unreasonably be presumed, that when 
' a certain portion of this specie is withdrawn, a reduc- 
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* Hon of prices would fdllow. If the public taxes with- 
' draw their full amount from the^ current medium, its 
< value must rise as its quantity diminishes; they then 
' occasion^ it should seem, a proportionable abatement in 
' the general prices ; apd their ill effect is counteracted ; if^ 
' oii the other hand, their amount T^ not withdravVn from 
' the geniBiral circulation^ then the capital appropriated 
' to themaintenanceof industry remains unimpaired, and 
' the complaint, so ofteii urged of the vacuum produced 
^ in that capital is without foundation.' Now it is cer* 
tainly trde that the prices of things riseot fall id proper* 
tion as the money in circulation is abundant or scarce, 
ineaning by the word money as well paper mon^y as spe- 
cie, forthe withdrawirig of the metallic currency would 
make no difference in the case, if its place should be 
supplied by paper money. With respect to the diminu- 
tion in the curient medium in consequence of the taxes, 
supposing the taxes to have such an effect, and the con- 
sequent rise in the value of that current medium, the gen* 
tleman in considering the subject seems to have Ioi»t sight 
of the principal, the interest of which those taxes are 
ordained to pay. If the circulation be increased by the 
additiotiofevenone half of the principal^ Surely it mu^ be 
«een that the effects of it cannot be counteracted by with- 
drawing from that circulation the mere interest upon thsit 
principal. This is all that is necessary to be urged in de- 
fence of Sh" W. Blackstone*s' doctrime as far as it is at- 
tacked by Mr. Sedgwick in the passages last extracted : 
for as to Uie tfacUum which is spoken of, the learried com- 
mentator has nothing to do with it. It nlay,> however, be 
remarked, that the vacuum complained of is in the quan* 
tity of metallic currency, and that that vacuum may exist 
where there is a superabundance of paper circulation. 

The author of the ' Rem^trks* inquires * If the. dear- 
' ness of commodities be in any part imputable to the 
' abundance of specie, to what greater height would not 
' those prices have attained, if unobstructed by those 

* taxes which national exijrences have imposed, ane^iT- 
' cessive accumulation had infinitely augmented thai 

* abundance ?' But what reason have we for concluding 
that had there been no taxes there would have been an 
accumulation. so excessive, as infinitely to augment the 
abundance of specie ? In fact, recourse was not had tp 
the funding system and the issuing of paper money, un- 
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til there existed such a scarcity ds that the quantity of 
specie was inadequate to the national exigences. It is 
manifest also that but for the funding system there would 
have been a drain upon the specie equal to the amount of 
tbt national debt, thatis^ if they bad raised the current 
expences within every year, for that year. To be sure a 
part of it would return into circulation ; but still there is 
not any reason to think that had there not been any debt, 
there would be a greater abundance of monied capital 
including both specie, {ind, what hieis the sameeiTecti paper 
money, for there would be the same" return into circuia* 
tion under the funding system as that of raising the sup- 
plies within the year. There is no ground therefore for 
any inference that the taxes have tended to keep dowa 
the prices of things. 

Mr. Sedgwick continues*— ' The increase of the pre- 
' eious metals heightens, it is said, the prices of ie very 

* thing; yet the augmentation of those metals is the 
' effect of the progress of national wealth.— By how 
■' much the pi^blic debt is greatened> the nation, we are 
^ told^ is impoverished : yet taxes advance in proportioa 

* the prices of every thing ; the same effect then is pro* 
' duced by the progress of national povertyi Are we not/ 
' he adds, Med to suspect somewhat of error and inacw 
' curacy in these unsociable corollaries ? An attentive 
' inquiry/ he asserts, * will convince us that the former 
' proposition is unsound^ and that an Accession of specie 
^ to whatever ampunt will beget no alteration, provided 

* the produce of manttal and agricultural labour be con^ 

* maisuraie, with that accession.' It is to beobserved> first, 
that it is not asserted by the learned commentator that 
that increase of the precious metals which is the effect of 
the^ progress of ^national wealth/ or of the increased 
produce of the annual labour of the people, does tend to 
heighten the prices of things, as we have alrieady ob« 
nerved. It is tne increase from the quantity extracted 
from the mine', and the increase of paper circulation be<^ 
yond whatisj-equisite for commerce or foreign exchange, 
that, according to his doctrine* produce that effect ; for by 
such augmentations the quantity of money would exceed 
the demand and quantity of goods. We are willing 
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therefore to admit that the former proposition is unsoutid, 
desiring, however, at the same time, it may n6t be forgot- 
ten, that it is not the proposition of Sir W. Blackstone. 

With respect to the remark that 'An accession of specie, 
' to whatever amount, will beget no aheration, provided 
' the produce of manual and Agricultural labour be com- 
' mensurate with that accession^-^it is true enough in it- 
self; and Sir W. Blackstone's doctrine is consistent with 
it, for an increase in the produce of labour will necessarily 
demand a proportionally larger quantity of cash to circu- 
late it. But the case supposed by the leiarned commentator 
is when the increase of the cash of the kingdom is increas- 
ed" beyond whtit is necessary for commerce or foreign ex- 
" change,'^ a proposition which the author of the' Remarks' 
gas not)attethpted to controvert, but hath directed his ar- 
humentsasif the proposition had been that ever^ sucb 
increase had had the effect of raising the prices of things, 
and that too, although Sir W. Blackstone expressly says 
that the multiplying the cash of the kingdom to a certain 
extent is an advantage to the nation. 

We now. come to the second objection against the debt. 
" Secondly," continues SirW. Blackstone,* «* if pan of this 
debt be owing to foreigners, either they draw out of the 
'' kingdom annually aconsiderable quantity of specie for 
*' the interest ; or else it is made an argui;pe»t to grant 
'^ them unreasonable privileges, in order to induce them 
'' to reside here." In answer to this .objection the au- 
thor of the ' Remarks' 8ays,t that ' Whatever be the 
' amount of the interest accruing to foreigners from their 
' investments in our funds, the principal must still remain 
' bekind> and, as may fai4'ly be assumed, is converted to 
' Dorposes which procure to the state a full equivalent for 
' tne interest remitted.' That the principal remains behind 
does not -do away iVie inconvenience resulting from the in- 
terest being drawn out of the kingdom in specie. Then 
as to the assump^ton of the principal being converted to 
purposes which procure to the «tabe an equivalent, the 
same purposes would have been attained by raising the 
expences within tlieyear; and thereib;*e they cannat sup- 
ply any arguments in favour of the national debt or fund- 
ing system. The assumption, however^ cannot be admit- 
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ted, for the capital borrowed is generally laid o\}\, not in 
the improvement, but expended for the defence and protect 
Hon of the stale. 

' Nor/ it is added,* ' is this inlerest always remitted in 
' specie : a considerable portionof it is drawn out in goods 
* and bills of exchange ; indeed it is believed, and with 
' great reason, that the greatest partof the interest due to 
^ loreigneis is not remitted at all, but that the dividend^, 
^ so soon as they become payable, are reinvested in the 
' funds; thus imparting fresh force to the stream of cir- 
' oulation,' Sec. Now even supposing this statement to 
be correct, the learned commentator's objection is not 
weakened, for the danger still continues, inasmuch as they 
mayArAvi the amount of theii: interest out of the king'- 
dom, and m specie if they chuse to do so. And as to its 
imparting fresh force to the stream of circulation, it is 
clear that if, as the learned commentator has contended 
upon arguments which the gentleman hath not been able 
fl^uccessfully to combat, the stream of drculatipn filready 
pverswells its channel, the fresh force imparted by the 
accumulation of those dividends would be injurious ra- 
ther than beneficial. 

^ Another circumstance deserves to be attended to/ 
says Mr. Sedgwick.f * As the general rise of prices, 
' occasioned by the increase of taxes, imperceptibly and 
'by degrees ex tends itself to all commodities, the foreigner> 
' by the advanceci rate at which he purchases our ex-> 
' ported pi'oduce, is, though unconsciously, made contri- 
^ butory to the payment of the interest due on his own 
' principal.' To this gentleman is due, it isJbelieved, the 
honour of bavipg been the fir$t to suggest that the cir- 
cumstance of the foreigners being obliged to purchase, at 
an advancfed rate is aUended with advantageous conse- 
quences to the nation. The extent of our sale in the foreign 
markets of goods manufactured at home, depends mate- 
xially upon the cheapness we can afford to vend them for^ 
and in an especial manner with respect to those articles 
in which other nations oppose to us any competition. 
Every increase in price lessens the den^and, and as the 
demand from abroad lessens, so doe$ the encouragement 
given to trade and to labour aiid industry at home d^- 
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crease in like measure. That the taxes produce a most 
pernicious effect upon our trade and manufacturers is 
therefore demonstrable from tlie very circumstance that 
we are compelled in consequence of them to vend our 
exported produce at an advanced rate, for if foreigners 
«ufier from the taxes, we, so far from gaining, are ia 
consequence losers in a much greater degree. 

We come now to tlic third head of objection — ^' If the 
*' whole be owing to subjects only, it is then charging the 
f* active and industrious subject who pays his share of the 
'^ taxes, to maintain the indolent and idle creditor who 
*' receives them.*'* * This invidious reflection,* says Mr. 
Sedgwick,+ ^ is extremely undeserved. He thatderivei 
' a revenue from the funds is not necessarily less active 
' or less industrious than the person paying it. It is from a 
^ partial and erroneous view of the subject, that we are led 
'to consider stock-holders as indolent and 'idle annuitants; 

* as so many drones fed and fattened at the expence of 
' the hive; as /iViers of the valley that are atlired with- 
/ out toil and without ciire.' That many proprietors of 
stock are active and industrious citizens roust be admit- 
ted. It was not intended to create any invidious distinct 
iion between stockholders and others. The observatioa 
ought to be accepted as applying to the fund itself, rathet 
than to those who possess a share of i t ; and the money sank 
in the funds unquestionably is in an indolent and idle 
Sftate compared to what it would be if employed in trade. 
it is for the gentleman to embellish his pages with what 
tropes and figures he pleases most certainly ; but the ire»- 
der may be assured that there is not any reason to think 
that in the learned commentator's judgment there was 
any point of comparison between holders of stock and 
lilies of the valley — any inference or inuendo contained 
in the ^ Remarks' to the contrary in any wise notwith- 
standing. 

The author of the ' Remarks* observes further^ that 
^ere the funding system annihilated, * the only difference 

* would be that the money would be lent to private bor^ 
' rowers^ for which they' (that is, those whose fortunes 
exempt them from the necessity of labour) ' are now 
' creditors to tlie state : and as the risk in the latter 
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* case iKTOuId be greater^ the interest wonid probably be 

* higher : thus the evil would be increased/ Bu( what rea-^ 
son IS there to think^ that if it were not for the f'udding 
system the rate of interest would be higlier<j for that is what 
is meant^it is presumed (although the words ' latter case, 
as used in the above extract, would seem to riefer tp. theu 
being creditors of the state), since the gentlemati evi- 
dently alludes to what he supposes the consequences of 
lending money to jprivate borrowers would be if the fund* 
ing system should be annihilated. Only a very few pag&s 
above'"' the autiior of the ' Remarks' was inclined to 
think that were there no public funds * the rate of inter- 

* «st would he so low as not sufficiently to compensate the 
'liazard to the lender/ and here he supposes in the 
Tery same case that f interest would probably be AagAer /* 

* It is not for me> indeed it is not in my power to recon- 
-cile these contradictions. 

Mr. Sedgwick continuesf — ^ Were the subject com- 

* pletely investigated, it would prove to us, that the pub- 

* lie creditor, even though he should subsist indolently 

* on his income, nevertheless pay® full tribnte to the in- 

* dustry of his fellow^citizens* Besides that his capital 

* is employed in the service of the state, he bears his 

* full sliare of the common burden of the debt itself; 
'nor must we omit to reflect, that as the taxes, by 
^ means of which his interest is provided for, raise the 

* price of all commodities, he not only pays his quota in 
' the direct taxation, but pays likewise just so much of 

* the wages of industry as this advance of prices deducts 

* from the nominal valine of 'his income.' But it certain** 
\y is not easy to be perceived, how the man who lite^ 
indolently on bis income can be said to \>Hy full tribute 
to the industry of others, as it seems to me the reverse 
is nearer the truth, and as the taxes increase the price of 
•rticlesof industry, the industrious citizen may be said to 
pay tribute to the public creditor, who receives those 
taxes. The public creditor, it is true, in common with all 
others who purchase those articles which are the fraits of 
induatry, does so far pay tribute to the industry of others; 
but tbUgoes no way towards proving that the active and 
iBdu«trious citizen who pays a share of the taxes does 
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lldt contribute to the maintenance of the indolent and idle 
creditor who receives them: and although the public 
creditor pays not only his quota in the direct taxation but 
an advance of prices alsoj it will be sufficient to remark, 
that all others dp the sslme> the active and industriotis me** 
chanic and labourer, as well as the man who lives indolent- 
ly on hi& income, but then there is this material differ- 
ence — although both contribute, only, the public creditor 
receives. 

Of the objections which Sir W* Blackstone hath urged 
against the present magnitude of our national incum- 
brances, there is only the following of which notice re- 
mains to be taken: •' Lastly^ and principally," hesays,^'^ it 
" weakens the internal strength of a state by anticipating 
'' those resources which should be reserved to defend it in 
^* ca^Vof necessity. The interest we now pay for our 
'^ debtsswould be nearly sufficient to maintain any war^ 
'' that any national motives could require. i\nd if our 
'' ancestors in King William's time had annually paid> 
'* so long as their exigences lasted, even a less sum thaa 
*^ we now annually raise upon their accounts, they woul4 
'* in the time of war have borne no greater burdens, than 
'* they have bequeathed to and settled upon their poste^ 
*' rity in time ot peace ; and might have been eased the 
** instant the exigence was over." Now i must beg leave 
to remind the reader that Sir W. Blackstone's position ig 
that *' the magnitude of our national incumbrances very 
'^ far exceeds all calculation of commercial benefit, and \$ 
'^ piroductive of the greatest inconveniences." It is ad- 
mitted that a certain portion of the national debt it 
highly useful. Mr. Sedgwick's observations upon thislast 
Jiead of the learned commentaior's objections do not 
fairly meet the question forhesays that — * A people that> 
' in the plenitude of their forbearance, should refuse to 
' engage m a war which existing circumstances rendered 
^ necessary, from an unwillingness to lessen the extent 
' and fertility of those resources which ^fter times might 
' require, would probably remit their resentment until 
* their impotence render it nugatory/ But it is not Sip 
W. Blackstone's argument that the nation should n6t go 
to War when it is necessary, nor that it should not have 
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recourse to the funding system if tlie requisite supplier 
cannot be otherwise raised within the year. He is only 
stating what the necessary consequences of that system 
are^ and that amongst other evils it tends to weaken the 
internal strength of the state and to anticipate its re- 
sources. 

* It is idle to suppose/ says Mr. Sedgwick,* ' that if nd 
' public debt existed this superfluity would be hoarded 

* up in time of peace to prepare against the emergencies 

* of war.* Upon which I have to observCi that this is 
not the supposition of Sir W. Blackstone^ for he does not 
mean that any thing would be laid aside for the benefit of 
after generations ; but that it is one consequence of the 
funding system to incumber the capital of the kingdom 
and to charge its future possessors with heavy payments 
out of its produce in respect of ^ebts not of their owii 
contracting — thereby anticipating those resources of the 
state which should be reserved to defend it; so that when 
the nation becomes involved in a new war which calls fot 
the annual produce of its capital, it is found that a very 
considerable portion of that produce is drawn away to 
discharge the expeuces of former wars — e^pences with 
trhich the nation has been clogged by means of the fund^ 
ing system. 

The author of the * Remarks' observes also,t that — '^ \h^ 
' latter part of our author's exception seems to involve a 
' question on which opinions have been much divided^vie. 
' whether the raising the supplies within the year, or pro- 

* viding for them by means of the funding system, be the 

* most eligible plan of finance, and the, most consonant 
' with expediency and political prudence .^ His reasoning, 
' it is added, runs smoothly enough, as it takes for grant'^ 
' €cl, that our ancestors in King William's time were in a 

* condition to sustain the pressure of their yearly bur- 
■ den without at all impairing then* vital strength \ where- 
' as it was the Utter impracticability of drawing annually 

* the gross supply from the nftlional revenue, at that 

* time So disproportionate to the national exigences that 

* suggested and rendered necessary the system of fund- 

* ing> then fust established.* But it is totally immate- 
rial j as to the accliracy of Sir W. Blackstone^s obser- 
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vatbn, whether our ancestors in King William's time 
could have raised the supplies within the year or not. He 
does not contend that the funding system ought not to be 
resorted to, but that it is attended with certain inconve* 
niences. Neither does he condemn the conduct of the 
legislature of that day, for not raising the supplies within 
the year; but merely states what have been the conse- 
quences of their not doing so. 

'That our progenitors of that day/ continues Mr. 
Sedgwick,* ' might have defrayed their expences with a 
^ less (nominal) sum than is at present required to dis- 
' charge the interest, is perhaps true ; but is it thence to 
' be inferred, that therefore they would in the time of 

* war have borne no greater burdens than they have be- 
' queathed to and settled upon their posterity i In time of 
^ peace,'t adds that gentleman, ' a nation in a more sim- 
' plified and flourishing state of its commerce may beena* 
' bled to pay annually, without inconvenience, a sum 

* which could not have been drawn from it without the 

* most oppressive and hurtful consequences in an earlier 
' and more unsettled period of its progress.' Now the 
meaning of the learned commentator's observations is not 
that the burden of any particular sum would not hav^ 
been more grievously felt by our ancestors in King Wil- 
liam^s time, than any other ailequate sum (taking into con* 
sideration the depreciation of specie since) would be now 
felt by us. What he means by saying that '' they would in 
the time of war have borne no greater burdens," &c. is that 
the payment of a less sum or the bearing of a less burcleu 
annually than we now annually pay and bear in conse* 
quence of their debts and upon their aggregate amount, 
would have prevented the necessity of those debts having 
been incurred. 

With respect to the remaining part of the gentleman's 
remarks, he is palpably mistaken if he means to advance 
any such opinion as that we are notwithstanding the vast 
load of debt with which we are now saddled, butler able 
in the present extended and flourishing state of commerce 

* Rem. J). 218. 

+ There is an error ot the press in this part, but it is not 
•f any importance as to the argumeiit — the passage was no doubt 
intended to read thus — * upon their posterity in time of peace. 
A natiop/ &c. 

|»0. ^XVUI. N. S. [ DD ] 
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to pay the interest Vfhich we do pay on account of the 
debt incurred in King VVilliam's timje thain our ancestors 
of that day with an unincumbered national property were 
to pay a sum of equal value in that then comparatively un- 
settled period of its progress. 

The author of the 'Remarks/ observes further that * The 
^ argument in favour of levying the supplies within the 
^ year, that the nation is eased ihe instant the exigence is over 

* is extremely fallacious. If, by providing for the cur* 

* rent service of the. state in time of war, within the year 
^ so much is deducted from the mass of general capital], 
^ as greatly to retrench the general means of consump- 
^ tion, the average supply at all times adapted to it, will 
' decrease in proportion ; the annual reproduction conse- 
' quently, on which the annual resources of the state de^ 
' pend will lessen likewise; and will continue to decline 
' with every fresh demand upon it.'* But it is plain that 
(here will be the same deduction from the mass of ge- 
neral capital whether the supplies are raised by a tax upon 
individuals in general, or whether the money >wanted is 
1>orrowed from a few wealthy individuals. It is obvious 
too, that there will be the sai&e return into circulation of 
the money required for the service of the state, in one 
case, as much as in the other. The argument, there^r 
fore, as to the consequences of a deduction from the mass 
of general capital goes for nothing. 

Sir W. Blackstone alsoobservesf in a future page, that 
^* Our national debt and taxes (besides the inconveniences 
^* before mentioned) have also in their natural conse*^ 
'* quences thrown such a Weight of power into the execu* 
^ tive scale of government, as we cannot think was in- 
'< tended by our patriot ancestors ; who gloriously strug* 
'* gledfor the abolition of the then formidable parts of 
'' the prerogative, and by an unaccountable want of 
'' foresight established this system in itssteadt" But Mr, 
Sedgwick remarks,^ that this is ' an effect inseparable 
from the control and direction of an extensive revenue." 
This is true, but theii it is not to thepurpose, I'of the learn- 
ed commentator's objection here started against the 
national debt is, that it creates that extensive revenue, 
the cofitrol and direction of which produce the effect 

* Rem. p. 219, + Com. v. j. p. 335. t Rem. p. ??0, 
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complained of ; and consequently that such effect is im- 
putable to the national debt and funding system. 

It is added also* that ' We must not permit our percep- 
' tion of the ill effects of the one system to divert our 
' attention from the many mischievous and injurious 
* effects to be apprehended from the other.* All that ia 
very well. But then it is no argument to show that the 
funding system is not followed by those mischievous and 
injurious effects which Sir W, Blackstone alleges., tt i$ 
for the reader to determine in his own mind upon a re- 
view of the whole arguments which he deems the most 
preferable system. It must be left to his determination 
also how far the observations which have been urged ia 
favour of the leiarned commentator's positians are suc- 
cessful* 

Speaking of the power of the crown. Sir W*. Black- 
stone observes^ that— " The stern commands of preroga- 
'* tive have yielded" to the milder voice of influenrce.* 
Upon which passage the author of the ' Remarks' says,+ 
that' It may well be questioned whether the milder tone 
^ of the one has succeeded with much advantage to the 
' sterner accents of the other.* Now the learned com- 
mentator is not examining into, or even taking any notice 
of the coniparative advantages resulting to the nation be- 
tween the former and present state of the prerogative, al- 
though the gentleman has discussed the subject through- 
out as if that had been the case. Sir W. Blackstone's 
object is merely to show that *' whatever may have become 
of the nominal f the real power of the crown has not been 
loo far weakened by any transactions in the last century." 
That though'' much is indeed given up ; yet much is also 
acquired." It cannot therefore be necessary for me to 
fallow Mr. Sedgwick in his discussion of the comparative 
advantages of the two. 

• Rem. p. 220, 221, + Ibid. p. 221. 
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CHAP. XL 



WE are called apon id tbis chapter to defend the foI« 
lowing observations in the Commentaries^* relating to the 
relief of the poor. ^' The poor in England till the time 
*^ of Henry VIII. subsisted entirely upon private benevQ- 
*^ lence, and the charity of well-disposed christians." 
'' For^ though it appears by the Mirror, that by the com- 
*^ mon law the poor were to be * sustained by parsons, rec* 
' tors of the church, and the parishioners ; so that none 
* of them die for default of sustenance ;' and though by 
'' the statutes 12 Richard II. c. 7, and 19 Henry VIL Cw 
'' 12, " the poor are directed to abide in the cities or towns 
''wherein they were born, or such wherein they had 
" dwelt tot three years (which seems to be the first rudi* 
'' ments of parish settlements) yet till the statute 27 
'• Henry VIII. c. %b, I find no compulsory method 
'' chalked out for this purpose : but the poor seem to have 
'* been left to such relief as the humanity of their neigh- 
'' hours would afford them. The monasteries were in 
'' particular their principal resource." Bui Mr. Sedgwick 
says,t * That the poor in England were,for so long a time 
' left to subsist on casual and precarious bounty, has, with 
^ great reason been doubted. Sir Francis Eden,' he ob- 
serves, * infers from this statute, 12 Richard II. that the 



t< 



' district to which the residence of impotent beggars wafs 
' restricted was bound to maintain them, and that the jns- 
' tice of the peace, who had great discretionary power, 
' regulated in some cases both the place id which thev 
' were to abide, and the amount of the donation whico, 
' they were to receive.* Now, we would request ihe rea- 
der to peruse the statute itself, which is transcribed un- 
derneath,:}: and then ask him whether Sir Francis Eden 



* Com. V. 1. p. 359. t Rem. p. 226V 

" Item, it is accorded and assented, that of every person that 
j^Pfith begging, aird is able to serve or labour, it shall be done of 
him as of him that dcpurtcth out of the hundred and other 
places aforesaif), without letter testimonial as afore is said. 
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bad sufficient grounds for any such inference. It is re- 
marked that 'Though the statute only says that ''if the 
inhabitants of cities and villages in which beggars were 
resident, at the time oF passing the act, were unable or 
unwilling to.maintain thorn, they should be taken to the 
places within the hundred^ wake, or wapentsike, or to the 
place of their birth;" yet' such a proviso would then have 
' been frivolous, had it not been understood that the dis- 
' trict to which they were removed were bound to main- 
' tain.*' That, however, is a conclusion easily proved to 
be erroneous; but it is first to be remarked, that the sta- 
tute does not say that they shall ht taken to the places 
within the hundred, &c. but that the beggars themselves 
shall draw them to other towns, ^c* leaving it a matter of 
choice with the beggar himself to what particular town 
within the hundred' he would go, or whether he would 
not rather go to the place of his birth, than to any 
inch fown, if his place of birth bappenedto.be out of 
•ucb hundred ; and the distinction is not immaterial, 
for if the inhabitants of the town in which the pauper 
was resident at the time of the proclamation had been 
directed to take him to any other town, it would in 
€ome degree countenance the supposition that the dis- 
trict to which he might be removed was bound to maintain 
him. 
With respect to the assertion that ' Such a proviso 
would have been frivolous had it not been understood 



f xcept people of religion, and hermits having letters testimo* 
nial of their ordinaries, and that the beggars impotent to serve 
shall abide in the cities and towns where they may be dwelling 
at the time of the proclamation of this statute, and if the people 
of cities or other towns -aill not or may not suffice to find them, 
that then the said beggars shall draw them to other /ozt^iM within 
the hundreds, rape, or wapentake, or to the towns where they were 
horn within forty days after the proclamation made, and there 
shall continually abide during their lives; and that of all them 
that go in pilgrimage as beggars and be able to travel, it shall be 
done HS of the said servants ^nd labourers, if they have no let- 
ters testimonial of their pilgrimage under the said seals. And 
that the scholars of the univci*sities that go so begging, have 
letters tes'iimop.ial of their chancellor upou the same pain/' 
Sec 12 II. U. C.7.. 

* S:alool' thy Poor, v. 1. axid Rem. 226. 
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* that the district to which they were removed* (rather 
take themselves) * were bound to naintain' — so far 
from that being the case it was indispensable, suppos* 
ing that they were not bound to maintain; for, a^ the 
former part of the act directs that^ all impotent beggars 

?>hall remain in the city or town where they be oweL- 
ing at the time of the proclamation of .the act, that pro« 
viso which permits them to remove to other places was 
absolutely necessary with respect to those paupers who 
were resident in places the inhabitants of which either 
could not or would not maintain them, for otherwise they 
must starve : whereas that proviso allowed them a period 
of forty days to seek a residence amongst persons pos- 
sessed of more benevolence. The very circumstance that 
the pauper had permission to depart to some other place, 
atid especially as he was at liberty to go to what other 
place in the hundred he thought proper, or to the place 
of his birth, most strongly favour the supposition, that 
there was no pcirftcii/ar place bound to mam tain him : and 
besides, is there not every reason to think, that if there 
bad been any particular place bound to maintain him^ 
the act irself would have directed the pauper to be re^ 
moved to that place, instead of leaving it to his option 
to goeitlieir to the place of his birth out of the hundred 
or to whatever place within the hundred, he might think 
proper. Indeed Mr. Sedgwick himself is constrained to 
observe* that * the word unwiUing, according to Sijr 
Francis Eden's construction,^ seems to imply an. option 
in the particular district to refuse subscribing' towards 
' the maintenance of its poor ; had this really been the 
^ case, there s^ems no good reason to be given why the 

* like option should not have been extended to every 

* other district to which they might be removed/ The 

* gentleman,however, adds that in this case the intent of the 
' statute would have been defeated, and itsenactinent have 



^ Rtm.p. ^6. 

+ The words of the statute are ** ne voikn(,'- which Sir Fran*- 
<^is renders irawi7//ng, but in the English edition of the statute, 
^ will not'' Is set down as the proper trdnslatioD. It is aot* 
fcowever, of any consequence, as it afttfctb the questiop under con- 
sideration. 
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been altogether nusator^.* But this latter opinion is cer^i 
tainly incorrect, and 1 think there is reason to suspect that 
both Sir Francis Eden and Mr. Sedgwick have totally 
n[iisconceived the intention of the legislature in passing 
the act 'y for it seems to me to be almost impossible to 
peruse the statute, and not conclude that the object of it 
was to pftEVBNT VAGRANCY ; for no stress is to be laid 
on the title of the act, because, as my Lord Hardwick ob- 
served in the case of the Attorney-General v. Lord Wey- 
mouth*! *' the title does not pass the same forms as the 
'* rest of an act, only the speaker, after the act is passed, 
'^ mentions the title and puts the question upon it ; there* 
^' fore, said his lordship, the meanihg of an act is not to 
*' be inferred from the title." 

Mr. Sedgwick proceeds tcjobserve further that 'The poor 
' being repeatedly defrauded of that relief to which, ou( 
' pf the gdod estate of the catholic church, they con- 
^ ceived tnemselyes to be legally entitled ; and the gifU 

* to monastic corporations mtended for their benefit, 
' being otherwise applied,- by means of the appropriation 
' of benefices, it was expressly enacted, '^ that thedio* 
^' cesan of the district upon the appropriation ^f such 
^' churches, should ordain^ according to the value of such 
'* churches, a convenient sum of money to be paid and 
'* distributed. yearly of the frnit and profit of the said 
^' churches by those that shall have the same in proper 
*' use, and by their successors, to the poor parishioner* 
'' of the said church, in aid of their living and sustenance 
'' for ever." ' We have here then,' the gentleman asserts, 
' further evidence, that a compti/sory method, however ina- 
' deqtiate it might be to its essential end, was chalked out 

* previously to the appearance of the statute 9*1 Hen. 

* VlH.' It must be admitted that this statute prescribes 
something com^\x\%oxy \ but not a compulsory method to 
attain the objects to which the learned commentator 
alludes, viz. to sustain the poor in the places where 
they are directed to abide, tndt is, in the cities or towns 
wherein they were born, or such wherein they had dwelt 
for three years ; or, in the words of the statute of Henry 
VIH. that " An governors of shires, cities^ towns, &Qt 
** should find and keep every aged poor and impo-i 
^' tent person, which was borii or dwelt three years witb« 

M-.1 .11. ' ■ ■■ ... ■ ■ . ■ . , . ,1 ■ „ ■ I 
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^ in the same limit by way of voluntary and charitablt 
*' alms in every of the same cities, 8cc. with sucb conve- 
^* nient alms as should be thought meet by their discre- 
*' tiouj so asnone of them should be compelled to go 
^' openly in begging.'' The statute therefore which di- 
rects the diocesan to ordain a convenient sum of money 
of the fruit of the churches to be paid and distributed 
yearly in aid of the living and sustenance of the poor pa* 
rishioners of the said churches does not chalk out any 
compulsory method with respect to those purposes to 
which Sir W. Blackstone alluaed. The words dwelt by 
way of voluntary and charitable alms, as used in the sta^- 
tute^ of Henry VIII. also show that previously to that 
statute^ no compulsory method existed for the payment 
of alms- to the poor. The intention of the statute 15 
Kic. II. was to prevent the poor from being deprived of 
that charitable aid which they had been accustomed to en« 
joy from the fruits of the churches prior to their appropri* 
ations^ and of which those appropriations tended todepriTQ^ 
tisem* 
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CHAP. XII. 



THE twelfth chapter of Mr; Sedgwick** boolc com-* 
mences with some criticisms on the observations of the 
learned commentator on the subject of allegiance — ^^ Na- 
tural allegiance^" says Sir W. Blackstone,*' ''is such as is 
'' due from all men born within the king's dominions imi^ 
'' mediately upon their birth. For^ immediately upon> 
^' their birth, they are under the king's protection; at a 
'' time too» when (during their infancy) they are incapa- 
'' ble of protecting themselves. Natural allegiance is 
'' therefore a debt of gratitude^ which cannot be forfeit- 
^' ed^ cancelled, or altered, by any change of time, 
'' place^ or circumstance, nor by any thing but the uni- 
*' ted concurrence of the legislature. An Biislishman 
'' who removes to France^ or to China,^ owes th6 ^ame 
^' allegiance to the King of England there as at home, 
'' and twenty years hence as well as now: For it is a 
'' principle of universal law, that the natural bora sub* 
'' ject of one prince cannot by any act of his own,, no, 
'' not by swearing allegiance to another, pttt. off or dts« 
'' charge his natural allegiance to the former : for this 
*^ natural allegiance was intrinsic, and primitive, and an- 
*' tecedentto the other; and cannot be devested without 
^' the concurrent act of that prince to whom it was first 
*^ due.'' The doctrine thus laid down is commented 
upon iti the ' Remarks* in the following terms; 'If 
' this reasoning be well founded, our acts of naturaliza- 
' tionare a direct and palpable violation of this prtnci/;/^ 

* of universal law^ as they tepd to withdraw from a fo-^ 
' reign prince the allegiance of his natural born subjects. 

* With us, the oath of allegiance maybe tendered to alt 
' persons, whether natives, denizens or aliens but 
' now will this square with the foregoing doctrine? 
' How shall we accommodate the practice to the princi- 
' pie ?'f Now it is observable, that Mr. Sedgwick does 

* Com. V. 1. p. sG^i 370. + Rem. p. 240; 2M. 
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not deny the existence of the principle or of the Braetice* 
Even sopposing them to be at Tariance, the fault is not 
imputable to the learned ccHnmentalov; nor are bis obser* 
nations which merely profess to state what that principle 
and that practice are, at all imf^achoi by any incongruity 
between the two. Although it is stated thatanaturiu 
born subject of one prince cannot put off his allegiance 
to Imn, by any act of bis own^ no not even by swear- 
ing allegiance to another, yet it does not follow that ho 
nay n«»t, if be thinks proper, swear sach aUe^ance to 
another f for it is not pretended that by sweann^..sucb 
allegiance to another, he will be disengaged fioui his- bond 
•f diegiance to the first. 
* Our author hioMelflaysJt down as afini principle'* con-* 
tinues the aalhor of the Remarks,* ' that '^ every man 
*^ owes wtmral allegiance where be is born and cannot 
^' owe two sack alliances or serve two masters at once.'* 
' Yet an alien, nalaraliaad,' the gentleman addi,^is admit* 
« ted to all the manicipak pvivllef^et^ bcoefiu, and iodql- 
^ gmoa^ot the British comstituUon; he is> empowered to 
' take by desoentor purchase;. he takes Uieoath of al- 
f LBGiANCS and supremacy,' Slc. Now it is admitted 
Ibaltbe learned coaunentatordoth assert that the maxim 
of thecdmmoa law which considered him an alien wba 
was born oat of the king*'s donttnions or allegiance, pro^ 
aeeded qpon the above genera/ principle: anduodoubted- 
Ijr that principle is encroached upon by the naturalization 
of aliens, ana by tbeir being permiited to take the oatb^ 
of allegiance and supiemacy to another prince; yet is 
tiiere notany thing erroneous in the Commentaries upon 
Ifae Bobject, for, as before observed, the contradiction ia 
between the principle and the pracuce itself, and not be* 
tween different jpassages in the Caa^mentaries where that 
principle and that practice are represented to be such aa 
they really are* If he had stated thai in point of Jaet 
one cannot serve two masters at once, and had ai the same 
time, said that by being naturalized, a man does eontract 
such a double obligation, it would have been absurd ; but 
ipsteadof thathe rather admits that a person who oweth 
allegiance to one prince, might by taking an oath of alle- 
giance to another, actually owe service to two masters s 



* Bern. p.. 241. 
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thus tbe learned ^mm^ntator, immediately after the sen-> 
tence above qaoted^ adds^— '^ Indeed the natural bom 
'' subject of one prince^ to whom he owes allegiance^ 
''may be entangled by sulg^ting himself absolately to 
'' another : but it is bis own act that brings him into 
^' these straits and difficulties of 9mM 9ervt€€$ to two 
^ maUerz; and it is unreasonable that, by soch voluntary 
f* act of his own, he should be able at i^easnre to un^ 
'' loose those bands^ by which he is connected with hit 
** natural prince/' 

Mr. Sedgwick goes on to obserref— * The principle 
' moreover that *^ every man owes natural allegiance 
'' where he is born/' must be understood with some except 
' tions. It is not/ says he/ mere local nativity that creates 
' the reciprocal duties of allegiance and protection ; 
' since a person though born within die kings dominions 
' may yet be accounted an alien ; and tbe issue of alle- 
' giant parents, though born without those dominions, 
' are deemed and considered as natives/ Thb is tme ^ 
but instead of correcting any observations in the CSom- 
mentaries, it is merely an echo of them ; for Sir W. 
Blackstone himself says;}: — ** When I say that an alien 
'* is one who is born out of the king's dominions or allegi^ 
''ance this also must be understood with some restrictionsf* 
and in the following page he observes, that '' all chil» 
'^ drep bom out of tne king's legiance whose fathers or 
** grandfathers by tbe fathers side were natural bom sub- 
^'jects, are now deemed to be natural born subjects tbem> 
'' selves." — So with respect to the children of aliens bora 
in £ngIand--^Tbey " are, generally speaking/' says the 
learned commentator natural born subjects, and entitled 
** to all the privileges of such.§*' 

** Local allegiance," Sir W. Blackstone defines to be 
^' such as is due from an alien or stranger born, for S6 
*' long time as be continues within the king's dominions 
'' and protection : and" says he '' it ceases tbe instant 
** such stranger transfers himself from this kingdom to 
'' another. Natural allegiance is therefore perpetual, 
^ and local, temporary only, arid that for tbis^ reason, 
*' evidently founded upon the nature of government; 



Com 
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** that allegiance is a debt due frbm the subject^ upon 
'^ an imphed contract with the prince^ that so long as 
" the one affords protection^ so long the other will de- 
*' mean himself faithfully/' Out of these passages and 
another which will presently be quoted^ Mr. Sedgwick at- 
tempts to draw a fresh charge of inconsistency. ' Every 

* stranger or alien resident^ then' sayshe^ * owes an allegi- 
' ance pro tenqjore to the sovereign into whose dominions 
' he is received^ and under whose government he is pro- 

* tected. But does not our author appear to broach a 
-' principle inconsistent with this doctrine, when speaking 

* elsewhere of the incapacity of aliens to take by des- 
^ center inheritance, and describing it to national poli- 
' cy he says, that ''had lands been suffered to fall into 
^' theg* hsLudswho owe roa llegiancb to the crown of Eng- 
'' land, the design of introducing our feuds, th^ defence 
" of the kingdom would have been lost ?*'* Now although 
k must be admitted to be a fair argument that there ari^ 
:ses out of thelfist passage an implication that aliens owe 
-no aHegiance to Ibe crown of Enelaiid ;• yet as Sir W. 
JBlackstone is there speaking ' of mien» in gf it^rlorj, and 
jhis observations extend to' isr// aliens, including those who 
are resident abroad, that implication does not contradict 
bis. former assertion with respect to the particular case 
-cf. an' alien resident in this country that an alien when so 
residing does owe a natural allegiance. Besides it is 
material to see what meaning the passage in iVbich that 
implication is said to arise was meant to carry, and foir 
what purpose it was used, and I think that we shall be 
justified m concluding that no such implication canfair- 
Jy be said to arise out of it. Sir W. Blackstone had as- 
serted that the incapacity of aliens to purchase or inhe- 
rit arose rather upon a principle of national or civil po- 
lity than upon reasons strictly feudal, and then seeing 
that there existed a feudal^ reason corrects himself by ad- 
ding — " Though if lands had been suffered to fall into 
'* their hands who owe no allegiance to the crown of Eng- 
'' land, the design of introducing our feuds, the defence 
" of the kingdom, would have been defeated.*' Now the 
learned commentator in thus correcting his former ob- 
servations where he speaks of all aliens may be supposed 
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by the words '^ if lands had been suffered to fall into 
**' their hands who owe no allegiance," &c. to mean those 
aliens who are not resident in this country, and as the pas- 
sage admits of this interpretation it is not a necessary 
inference that aliens so residing in England do not owe 
allegiance to the crown of England, especially as the 
learned commentator asserts in another place that from 
them such allegiance i$ due. 

Sir W. Blackstone observes,* that ^' An alien born may 
** purchase lands, or other estateis : but not for his own 
*' use, for the king is thereupon entitled to them." This 
Mr. Sedgwick considers neither equitabknor politic — ' As 
^ local differs from natural allegiance, chiefly, as it is 
^ temporary only ; and as an alien is subjected, so long 
' as he continues within the king^s dominions and protee* 
^ tion, to the same moral obligations with a native, ther^ 
^ seems not to be much of equity, nor indeed of sound 
' policy in putting it out of his power to acquire any 
^ lands, or other estates^ to his own use.i* It is to beob* 
served then that the gentleman does not question the ac- 
curacy of the learned commentator's position. He only 
disputes the propriety of the law itself ; but in so doing 
does not as might have been expected, offer his reasons for 
thinking it inconsistent with sound policy ; nor does he 
combat all the arguments which Sir W. Blackstone hath 
advanced in favour of it. One of them is a viery strong one 
that thereby '^ the nation might iaiimebe subject to fo- 
'* reign influence.;!:" Another reason assigned by him is that 
*^ If an alien could acquire a permanent property in 
'' lands, he must owe an allegiance, equally permanent 
^* with that property, to the king of England ; which 
** would probably be inconsistent with that which he 
" owes to his own natural liege lord."§ Upon this last 
reason the author of the *' Remarks' observes, that— 
^ When we consider the effects of o.ur acts of naturali- 
' zation, and that the oath of allegiance to the sovereign 
*. of Great Britain may be administered to aliens this scru- 
* pie seems to be somewhat out of place, if no one, 
' moreover, can divest himself of those civil obligations, 
' which by birth, he has contracted to his liege sove- 



♦ Com. v. 1. p. 071. + Rem. p. 242, 243. t Cora. v. 1. p. 372. 
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' reign the scruple itself is superfluous.' Bat the objec* 
tioo to their being permitted to swear allegiance to the 
kios; of En^Iand^ does not^ spring from any scruples as 
to the injustice of sucli permission towards their natural 
lords, but from the danger which would exist if lands 
vrere held by those from whom allegiance is due to a 
foreign prince inasmuch as such allegiance might possibly 
enjoin him to llct contrary to the interests of the king 
of England, which i% very far from being a mere unim- 
portant scruple. The same argument, it must be admit* 
ted, holds in part against naturalization, but then there 
is this difference, that when they come to reside here their 
persons are responsible for their fidelity, which would not 
DC so if aliens in general were permitted to hold landed 
property. 
^ An aniba8sador,it is said,'continaes Mr .Sedgwick, ^oWes 
'* not even a heal allegiance to the prince to whom he it 
^ sent."* And he then asks, * If local obedience be, as 
' confessedly it is, a duty resulting from protection> on 
' whatprinciple of reasonor policy ,is it that ' an ambassadof 
' is held exempt from this claim I Wherefore should aper* 
^ sonage, who of all ptbers is most avowedly the object 
' of protection to that state in which, for a time, he 
' is called to reside, to be excused from the observance 
'of that duty, which local alledance includes? So 
' strange and singular an exception, adds the gentleman^ 
' seems neither essential to his dignity, nor coi^ducive 
' to his service.'t The answer to this is, that it would be 
derocntory to the dignity of the prince that his ambassa** 
dor should owe any allegiance to another. It would be 
placing the prince who is represented, in the character of 
a subject to (lie prince to whom such ambassador aaigbl 
be sent. '^Ambassadors,'' says the Baron Montesquieu, 
'' are the voice of the prince who sends them, and this 
*' voice ought to be free ; no obstacle should hinder the 
" execution of their office; they may frequently offend, 
** because they speak for a man entirely independent; 
" they might be wrongfujly accused, if they were liable 
" to l>e punished for crimes ; if they could be arrested 
*' for debts, these might be forged. Thus a prince who 
*' has naturally a bold and enterprizing spirit, would 
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^ apQ9k by the moath of a man wba had evtry thing t» 
•* fear. We must then be guided with respect to ambas*- 
^' sadors^ bjT reasons drawn from the law of nations, 
^' and/Id/ by those derived from political l^w"* 

' The doctrine contained in the following passage, 
^ must not/ say$ the author of the ' Remarks' ' be pass« 
' ed over without reinark.' '' As the prince affords hia 
^' protection to an alien^ only during his residence, 
^ in this realm> the allegiance of an d^ien is confined (ia 
*' point of time) to the duration of such his residence 
^ and (i^n point of locality) to the dominions of the 
^ British empire. From which considerations Sir Mat- 
'^ thew Halef deduces this consequence, that tbou^U. 
'' there be an usurper of the crown^ yet it is treason lor 
^' any sulgect^ whilst the usurper is in ful) possession pf 
'* the sovereign ty, to practise any thing against hia 
'* crown and dignity: wherefore^ although the true prince 
*y regain the sovereign ty« yet such attempts against the 
'' usurper Cunlessin defence or aid of the rigkiful king) 
*^ have been afterwards punished with death ; because 
" of the breach of that temporary dllegi^^nce, which 
^ was doe to him as king de facto. And upon this foot« 
^' ingy af^er Edward IV. recovered (be crown, which had 
^* been long detained from his. house by the line of Lan-^ 
^ caster, treasons committed against Henry VI. were 
'^ capitally punished though Henry had been declared 
'^ an usurper by parliament."!}: It is not clear whether 
Sir W. Blackstone means to adopt the ideas of Sir Mat- 
thew Hale upon thiasubiect or not. Mr. Sedgwick V 
reasoning against it is to the following effect — ' An usur- 
' per musty ex m termini, have seised the sceptre in mai* 
' nifest violation of the submission and good faith du^i 
^ from him to his rightful prince. Who but will allow, 
' that in this case, the nation collectively is justified in 
' desposing him in favour of the. lineal successor, and 
' the settled farm of the constitution ? But if it be trea- 
^ SON to practise anjf thing agaimt his crown and disuitt/^,. 
^ tliat collective right is positively annulled/^ Now it 
is observable that this reasoning proceeds chiefly upon the 
supposition, that the .opposition made to the usurper is in 
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favonr of the lineal successor ; and in such a case Sir 
Matthew Hale holds it to be justifiable by his except- 
ing such attempts^ as are made in defence or aid of the 
rightful king. It must be allowed, however, that there 
is much force in the gentleman's remarks upon this sub- 
ject, as also upon those next following, where it is stated that 
allegiance is applicable to the natural person as well as 
to the political capacity of the king : but i^till they do 
not impeach the accuracy of the learned commentator, 
because the doctrines, although exceptionable in them- 
jsielves, are such as he has represented. 

We haTCTiow to pursueMr. Sedgwick through his remarksi 
upon what he considers the confused and contradictory ob- 
servations of Lord Coke,SirVV. Blackstone and others, upon 
the corruption of blood and extinction of its heritable qua- 
lity, consequent upon attainder. '']tisageueralrule,''9ays 
Lord Coke,* " that having respect to all those whose 
*' blood was corrupted at the time of the attainder, the 
** pardon doth not remove the corruption of blood neither 
*' upward nor down ward. Asif there be grandfather, father,. 
" and son,' and the grandfather and talher have divert 
^' other sons, if the father be attainted of felony and par- 
*' doned, yet doth the blood remain corrupted not only 
"above him and about him, but also to his children born 
** at the time of his attainder." According to this doc- 
trine, Mr. Sedgwick says, * it should seem that not only 
' the blood of the attainted person himself, but the blood 
' of his issue, et nati riatorum et qui nascentur ab illh and 
* of his relatives along the whole ascending, descending 
*'and transversal series is corrupted and its heritable equa- 
^ lity extinguished.'t But no such consequences follow 
from the above doctrine of Lord Coke ; for it is the 
blood of the attainted person that is corrupted, and no 
one is incapacitated, but where they must claim through 
and in right of that corrupted blood. The observation is, 
" that, if the father be attainted and pardoned, yet doth tfi^ 
" blood remain corrupted," &c. — Whose blood but the 
blood oi the father?- It is said to be corrupted above him 
and about him, and to his children born at the time of bis 
attainder. What is so corrupted but the blood of the 
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fttber i Now every man is said to coDtain so many diffe- 
rent bloods in his veins ashe hath lineal ancestors,* and, 
therefore, it is impossible to conclude that Lord Coke's 
expression, as to the blood of the father being corrupted, 
imports that the ' blood of the issue, and of the relatives 
^ of the father along the whole ascending, descending, and 
' transversal series, is corrupted and its faeritahle duality 
' extinguished,* because they have various pure bloods 
in their veins in addition to the Corrupted blood of the 
lather, and consequently it cannot even upon any forced 
£OD«trucuon, be correctly said that the a\)ove observationt 
ia Lor^ Coke's Commentary, are any authority for the 
^octrioe that the issue and relatives of the attainted father 
are pisevenied by such attaiodcr, from inheriting in right 
4)f their pure blood. 

The author af the * Remarks' says that the text of 
Littleton, seems not to warrant the above comment of 
Lord Coke, The words of Littletonf are '' Car k garfan^ 
'* ty toutjfoiis demurt a iexammon ley, tt la common hf 
*' at, cue quant hometstxitLaixii ou uilagtdeftlonie, quel 
" utiagarie est un attainder ^n ley, que Usanke perenter 
" luyet son fits et touts aulas jiteiwr serra ditsseshtires, est 
^' corrupt issint que riens per disctsU poit discender a 
^^ ascun que poit tstre dit sou bcire per le common leu.'* 

' It appears to me, says Mr. Sedgwick, * that by tha 
^ phrase of Littleton '' et touts auters queu9 serra dits see 
'* heires/* it is not meant to imply that the blood of the per- 
^ son attainted, and the blood ojall others who may be his 

* heirs, is corrupt ; nor can be construed to mean that the 
' blood between him and his son (perenter luy et sonfits)^ 

* and between all others who may be said his heirs, is cor- 
' rupt; but means only, that the blood between him and 
' his son, and between him and all persons, &c. the 

* words f>€re;}fer/t/^ being here understood /J The gen* 
^leinan, is certainly correct in this exposition of the passage 
in Littleton, and he was mistaken in supposing that Lord 
Coke understood it in any other sense. Upon the whole 
then, it appears that the textof Littleton, does warrant the 
nbove comment of Lord Coke ; but that the comment of 
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Lord Coke does no^ warrant Mr. Sedgwick's constructioa 
of it. 

' It deserves particular note/ continues the aatbor of 
the ' Remarks/ that Lord Coke distinctly enumerates 
'' the^re punishments inflicted upon him, that is at* 

'^ TAl NTED OF TREASON OT FELONY, 1. He shall lose 

'^ his life, and that by an infamous death between heaven 
^' and earth, as unworthy in respect of his offence, of 
^^ either. 2. His wife, that is a partof himself, {tt trunt 
f^ anima du4R in came unA,) shall lose her dower, 3, 
f^ His blood is corrupted, akd his children, cannot 
^' be heirs tohim ; and if he be noble or gentle before, he 
'^^ and all his posterity are by this attainder made ignoble. 
f^ 4. He shall forfeit all his lands and tenements ; and 
*^ 5. All his goods and chattels." From this last statement 
of Lord Coke, Mr. Sedgwick pronoCinces it to be 'cleaf 
' beyond all controversy that the heritable capacity oj 
^ the ancestor or descendants of the attainted party is 
^ not, nor is meant to be, in any manner affected by the 
^ judgment,.which in this respect, attaches solely to the 
' traitor or felon himself.' Now if the gentleman means 
that the heritable capacity of the descendants and other 
l-elatives of the person attainted of inheriting any other 
person than the attainted person himself, is not affected^ 
it is admitted that it is not; but if he meaa? that the he^ 
fitable capacity of such his descendants, and other rela-t 
tives of inheriting the person himself'^ who is attainted, o( 
of inheriting any other ancestor through the person at- 
tainted, (and from this saying, that it attaches solely to 
the traitor or felon himself, that seems to be the gentle** 
inan-s meaning,) then most certainly no such conclusioq 
is warranted by the passage in Coke, for Lord Coke says 
that'* his blood is corrupted,-' the niecessary consequence 
of which is, that no one can inherit him or through him^ 
nor can he inherit any one. He also says thiat Aw cAi7- 
dren cfannot be heirs to him, but we are not to conclude 
from this particular mention of the incapacity of bis chil- 
dren, that'atl other persons who in general ciases, are ca- 
pable of inheriting may in this case inherit him. In say- 
ing that his blood is corrupted he had sufficiently eji- 
pressed that neither his children nor any other person 
was capable of inheriting in right of such blood ; and 
be mentions this corruption of bloody as one of the punish* 
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nents for cdmiiiittihg treason or felony, and therefore the 
obvious reason why he mentions particularly the iacaipa* 
city of tiie childreri to inherit, isj that a inan> must be 
much more grieved at, and punished by their inabiUt}', to 
inherit him^ than by the inability of any remote rda- 
live. 

Bnt Mr. Sedgwick afterwards finds other passages inr 
Lord Coke*s Commentary, which he deems to be totally 
repugnant to each other. The first of those passages is as 
follows—" The judgment against a man for felony, is, 
•* that he be hanged by the neck until he be dead ; but^ 
" implicativi, (as hath been said) he is punished first in 
'* his wife, that she «hall lose her dower. Secondly, in 
" his children, that they shall become base and ignoble; 
" as haih been said. Thirdly, that he shall lose his pos- 
^' terity, for his blood is stained and corrupted^ and they 
'^ cannot inherit unto him or any other ancestor.*" 
Upon this passage the following comment is made in the 
' Remarks' — * That his po%terit]f shall be unable tq claim. 
' immediately as heirs to him, follows from the very nature 
^ of the sentence ; but*that such posierity not only cannot 

* inherit to him, but cannot inherit to an y oth er ancks- 
' TOR is clearly np part of the judgment, nor cap, by any 
' equitable and sound interpretation, be shown to result 

* from it.'f Now the gentleman has completely over- 
looked the very material circum.^tance, that Lord Coke 
wa$ not speaking of the consequences which ensued from 
a judgment for felony in his day ; but as /Ae common law 
stood in this particular. This is most evident because 
immediately after enumerating the above punishments for 
the crime, he adds. '* And thus severe it was at the common 
*' law ,•" and it is extraordinary that the gentleman did not 
advert to it as he must have seen that the loss of the 
wife's dower, is mentioned amongst those punishments, 
and as he cannot but be supposed tohaveknown^ that al- 
though it was so at common law, yet that she was afterwards 
made dowable by statute, j: 

We cpnie now to the passas^e which is said to be total- 
ly repugnant to the one last above quoted. " If a man 
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*' bath issue twosons^and after is attainted of treasen (^ 
'' felony^ and one of the sons purchase lands and dieth 
" without issue, the other brother shall be his heir ; for the 
'' attainder of the father corrupteth the lineal blood only; 
'^ and not the collateral blood between the brethren, 
'^ which was vested in them before the attainder^ and 
^' each of them by possibilitv might have been heir to 
^ the father; and so it hath been adjudged/'* Now 
where is the alleged repugnancy^ since Lord Coke was 
in the last passage speaking of what the law was in his 
iime^ whereas in the former passage, he stated the doc- 
trines that the common law expressed upon the subject? 
Indeed he does with his usual eaution take care to ap- 
prize bis reader, that formerly the law had been held to be 
different from what he had laid down in the last sentence, 
for referring to Biacton,t Britton,;]: and Fletaf, be says, 
*' But some have holden that if a man after be be at* 
'' tainted of treason or felony, have issue two sons, that 
*' the one of them cannot be heir to the other, because 
'' they could not be heir to the father, for that they 
^ never had any inheritable blood lu them.^ 
Theauthor of the' RemarksMn observing upon iheabove 
passage which relates to a descent from ope brother to 
another, says—' It seems evident, beyond contention, 
^ that the same principle on which the brothers may be 

* heir to each other, reaches every case, in which the 
' inheritor is not compellable to derive hiis title through 
' 'the attainted ancestor/^ Upon which I have only to 
observe that the gentleman has been drawn into an unne- 
cessary discussion of the subject, from an erroneous sup- 
position that Lord Coke had advanced any other doctrine 
with respect to the law at the period when that great law« 
yer wrote his commentary. 

Mr. Sedgwick in the next place proceeds to attack the 
observations of Sir W. Blackstone upon the same subject^ 
which he commences, by observing, that * Sir W. Black- 

* stone apparently follows Lord Coke, and it must be 

* owned with somewhat of the same indecision.* But 
before I state the remarks of Mr. Sedgwick upon some 
disjointed parts of that particular passage in the Com- 
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mentariei which conveys the learned commenfactor'a 
ideas upon this pointy I will take the liberty of laying 
before toe reader the passage itself in its entire ttaU. 
** Another immediate consequence of attainder/' says 
Sir W. Blackstone, *' is the corruption oj blood, both 
^ upwards and downwards ; so that an attainted person 
^ can neither inherit lands or other hereditaments from 
^ his ancestors, nor retain those he is already in pos- 
^ session of, tior transmit them by descent to any heir ; 
'' but the same shall escheat to the lord of the fee, 
^ sutgect to the king's superior right of forfeiture ; and 
^' the person attainted shall also obstruct all descents to 
*f bis posterity^ wherever they are obliged to derive a 
^* title through him to a remoter ancestor." It seems tome 
almost impossible for any writer, however strong his dispo- 
sition to cavil may be, not to admit that the meaning and 
consequences of this corruption of blood both upwards and 
downwards are pointed out and defined with sufficient 
distinctness in the above passage ; but Mr. Sedgwick in 
his remarks upon it, says ' If the blood be corrupted dbtrn- 
' wardsj it follows that the posterity, in infinitum, of the 
^ party attainted, can neither be heurs to each other; nor 
' have heirs themselves ; neither can any inherit through 
^ them from the defect of heritable blood ; every title 

* therefore,, is defeated and must be defeated and fall to 

* the ground, when any one among them chances to cross 
^ the course of descent. If it be corrupted upwards,^ 
says the same gentleman^ ' it becomes tantamount to a 
' total extinction of the heritable capacity of all his 
^ ancestral kin however remote, whicti chance to be a 
^ link in the chain of inheritance, through which any 
^ pedigree is to be deduced. Thus, not only the possibi- 
' iity of claiming through the attainted ancestor is de- 
< stroyed, but the means of substantiating any title through 
' ijfs ancestors or descendaiits from the first generation 
^ to the last.'* Now it surely was futile as well as in* 
judicious, thus to argue that the observations in the Com.- 
fnentaries authorized any such conclusions, when Sir W. 
Blackstone had defined the meaning of this corruption of 
blood both upwards and downwards to be very diiferent 
from such conclusions^ and which he does distinctly by 
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going on to observe^— f'. so that an attainted persda* can 
*^ peither iDherit/' tec. Bat had not Sir W. Blackstone 
pointed out the meaning of tbe;expreiBsroil'of; a corrufw 
tioirof blood both upvvards and doW b wardis^ -^bfti Mr« 
Sedgwick alleges would b; no means follow ; foir whose 
blood is itthat is cornipted i Certainly thie blood of the 
person attainted, not the blood of bis ancestors> his brC'* 
tbren^ or bis children, as was above observed upon a isi"* 
inilar assertion hy Lord Coki?.f . The blobd which the 
latter for example, have in their veins, is onlj One 
balf the blood of the father, but the. corruption of 
this half doth not in judgment of law contaminate the 
whole massj and consequently doth not prevent them^ 
firoHk inberiling in right of what pure, blood tbeybavcj 
and therefore is it that the heir ex parte materna^ 
may inherit bis maternal ancestors, notwithstanding the 
attainder of bis father, as Lord Coke himself has held ii^ 
another place^t and in so doing bath not for the same.rea* 
aoB refuted the principle previously laid down by him as 
the. author of the' RemarksMn^ a note j: asserts. 

Mr.. Sedgwick having thus commented npbn this prin* 
ciple that the immediate consequence^of an^aitaitfoer is 
a corruption of blood both upwards and downwards, aft^r^ 
wards states pother poraon of the pstssage already be* 
iore the reader, viz. that *' the attainted person .shall 
*' also obstruct all descents to his posterity, whenever 
*^ they are obliged to derive 'a tifle through him to a re- 
*' moter ancestor,*' and allows that ' thv^ restricted, the 
' doctrine is explicit, genuine, and adinissible.' These 
restraining words the gentleman informs usare ^ i;i the 
^ very page,* in which the principal is found. He might 
have also added, in the very identical sentence and a P'Art 
OPTHAT SENTENCE. It IS matter of complaint.against 
Mr. Sedgwick, that he should have offered his criticisms 
iipon the principle as if it had been unrestrained or unex- 
plained by any other words in the same sentence; not- 
withstanding those restrictions actually do form a part of 
it. A more unfair mode of disputation cannot exist, than 
thus to comment upon the disjointed parts of one and 
4he same sentence as if they bad been distinct and sub* 
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stantive sentences when^one part is intended by the ao« 
thor to qualify or expUin therest; and bad not the gen<* 
tleman bad recourse to it in this instance it vrould have been 
manifest at the first p^lance, what is after the above detec* 
lion sufficiently apparent, that, his criticisms upon this 
subject are unsupported by any even the most flimsy reason*^ 
In the case of the Eurl of Holdernesse,^. Lord Chief 
Baron Hale held, that '' the attainder of a lineal ance»* 
^' tor %hall not hinder collateral descents^ as the attainder 
^' of the father shall not hinder the descent among bra** 
^' thers ; and for this cause, because the father is not 
'^ the mtdium through which the descent between tbo 
^' brothers,. is derived, or raxher thci father is medium d^-^ 
f* ferms sanguinem, nnd the brother is medium defereu$ 
^' her edit atctny Upon the authority of which and Hale*4 
Pleas of the Crown,t Mr. Sedgwick observes that^tbo 
' consequence of the judgment in high treason^ is cor^ 
^ ruption of blood of the party attainted ; so thathecaa<r 
^ not be heir to anyone, nor can title, propter defectum 
^ sanguinis he derived from or through' him ; wherever it 
^ is not necessary to deduce a title through him;, the inbe>^ 
^ ritance is consequently not impeded.' Now this is the 
yery doctrine of Sir W, Blackstone and Lord Qoke. 
Let any man peruse the whole of their observations upoa 
the subject^ compare them together, and understand theua 
lind he will not consider tbem authorities for any other 
conclusion* 
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'' IN aland of liberty/' says Sir W. Blactstonc/ it U 
^ extren>ely dangerous to make a distinct order of tb^ 
*' profession of arms ;** and Mr. Sedgwick dontroverts 
this position by contending that it is unavoidable-^* Amidst 
^ the diversifie'd employments which anaffluent commercial 
' empire affords^ and the gainful occupations which it holds 
^ out, the military profession will unavoidably become a 
' distinct order/ But it is not attended with less danger 
l>ecause it is unavoidable. That it is unavoidable, the 
learned commentator does not deny, for he afterwards ob- 
ftervesf (without remarking that the measure is not eaU 
led for) that — '* As the fasnion of keeping standing ar» 
^' miles has of late years universally prevailed over Eu* 
*' rope, it has also for many years past been annually 
«* judged necessary by our legislature, for the safety o^ 
^* the kingdom, the defence of the possessidns of the 
*' crown of Great Britain, and the preservation of th6 
'^ balance of power in Europe, to maintain even in timi 
* of peace a standing bod? of troops, under the 6om- 
^ mand of the crown/* Although nowever there is a 
necessity for the military power being a distinct body, yet 
in the opinion of Sir W. Blackstone, nothing ought to 
be jipore guarded against in a free state than making 
the tnilitary power too distinct. By way of precau- 
tion it ojiight only '' to be enlisted fof a short and limited 
'* time ; the soldiers also should live intermixed with the 
*' people, mo separate camp, no barracks, no inland for- 
'' tresses, should be allowed."^ These are the sentiments of 
Montesquieu,! who thought those means calculated to give 
the armies the same spirit as the people^ and that such 
a spirit was necessiary, in order to prevent the executive 
power from being able to oppress ; and it is conceived 
that Mr< Sedgwick offers n/o argpm^nts against the plan of 
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dispersing the soldiery amongsl the people with the view 
of preventing them from being instruments of oppression^ 
%vhen he asserts that they usually herd with the low and 
vicious. That assertion is founded upon the presumption 
that the army is composed of the low and vicious : stmt'/es 
similibm gaudent is an adage the application of which 
is urged by the gentleman himself. Then if the army 
consists of the low and vicious^ it appears very certain 
thatth^ company which the soldiers will keep by asso^ 
ciating with the low and vicious in barracks^ will 
not be more respectable than if they were to associate 
with the low and vicious amongst the people. If the ar* 
guments on each side are not in this respect ballanced^ 
they certainly do not incline the scale more in favour of 
the soldiers living in barracks where they have so great a 

Proportion of the low and vicious to herd with^ than in 
eing dispersed amongst the people where there is a com- 
paratively much less proportion of worthless character. 
But admitting the arguments on this point to be equals it 
seemsevident^that the soldiery are more likely to imbibe the 
spirit of the people when dispersed among the people, than 
when they are entirely detached in consequence of their 
being secluded iu barracks. Admitting also^ for the pur« 
pose of looking at the gentleman's argument in its stron- 
gest lieht^ that by associating with the low and vicious^ 
the soldiers would be impregnated with the spirit of the 
low and vicious ; yet is it not to be believed that by pos- 
sessing that spirit, the executive would more easily be able 
to oppress by their means, (which is the only question 
in dispute,) for no persons have a greater dread of 
oppression, than those of that very description to 
which the author of the ^ Remarks' alludes-^none are 
more forward in support of all popular questions wherein 
the rights of the people are, or are supposed to be con- 
cerned. 

The opinion of Montesquieu however which Sir "VV« 
Blackstone is said to have adopted is not fairly stated. 
• The reasons assigned for hi* (Montesquieu's) opinion,' 
says Mr. Sedgwick 'destroys its authority. He as- 
' sumes a standing army to be *^ composed chiefly of the 
'' most despicable part of the nation;" ' But is a mi- 
' litant body thus composed, likely to associate with those 
' whose manners and mode of thinking ma^' mould them 
Ko. xxviii. K.s* [ ^ ^ ] 
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' to patriotism ?'♦ Looking no farther than the pagn^ 
of the' Remarks/ one mightliave been induced to sup- 
pose that in Montesquieu's opinion^ the security of a na- 
tion against a standing army composed of the most des- 
picable part being made instruments of oppression^ was 
to be looked for in their disposition to associate, with those 
whose manners and mode of thinking would> ' mould them 
" to patriotism/ but the doctrine of that author wa.^ that it 
Was requisite for the security of a nation^ that should it 
have a standing army so composed, that army should 
be liable to be disbanded by the legislative power, ** If 
" there should be a standing army composed chiefly of 
*' the most despicable part of the nation, the legislative 
** power should have a right to disband them as soon as it 

*^ pleased."t 

In addition to barracks and' separate camp^ not being 
permitted>Sir W. Blackstone adds, that " Perhaps it might 
** be still belter, \i by dismissing a stated< number and 
♦' enlisting others at every renewal of their teroh a cir- 
'' culation could be kept up between the army and the 
^' people, aiid the citizen and the soldier be more inti- 
'' mately connected together/'^ That a circulatton 
would be kept up between the army and the people if the 
plan suggested by the learned commentator were adopted^ 
IS obvious — it is obvious also,, that the army would less re- 
gard themselves as a distinct body: but whether the advan« 
tages arising from this plan might not be more than coun- 
terbalanced by ils-dis&dvantage3> Sir W. Blacktitone him- 
self seems not to have formed a deeisive opinion. There 
appears, however, to be great force and reason^in the ex- 
tracts which the author of the Remarks hath given from 
Micheir» Principles of Legislation upon this subject* 

* Ren. p. 265, 266. + Spir. of Laws v. !• b. ii. c. &► 
J Com, V. 1. p. 414, 
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CHAP. XIV. 

SPEAKING of the law which ordams thai ** persons 
^* serving sevea years as apprentices to an^ trade^ have aa 
'' exclusive right to exercise that trade in any part of 
^' England/' Sir W. Blackstone observes—'* This law, 
'* with regard to the ex-clasive part of it^ has by turns 
'^ been looked upon as a hard law, or as a beneficial on^, 
*' according to ^he prevailing humour of the times.: 
*^ which has occasioned a great variety of resc^utlons ia 
'' the courts of law concerning it ; and attempts have 
'' frequently been made for its repeal^ though hitherto 
*' without success,"* But the author of the * Remarks' 
saysf that— ^' We shaH be justified in considering -the 
' opposite opinions which have alternately predominated 
* on this sulgeet, not as arising from the prtvaifing hw* 
' mouTJofHie timet, but as being Sie infallible consequence 
"^ of a •cegulation, which conferring invidious and partifd 
> benefits, and giving sanction to adverse pretensions, 
"^ naturally produces opposite judgments and conflicting 
"* opinions. They whose individual interests are thus ex- 
' clttsively befriended, will, as may be expected, contend 
^ stneniK)Usly in behalf of a law whieh operates, as to them 
' jBO favourable an effect, while the unprejudicedand impar* 
^ tial, oa the other hand, contend with no less ceal ia 
'* favour of the liberal and uiriversal extension of every 
' right, to which all, as men and citizens of a free state, 
'^ are fairly entitled^ Now the question is — to what ought 
we to attribute that -difference of opinion with regard 
to this law, which hath occasioned mm avarutt/ qfreso^ 
htiom iii tite courts of /aw, and it seems to me by far the 
most reasonable as well as liberal conclusion, that it hath 
been occasioned bv the prevailing humotir of the times, in 
other words,by a different opintoh entertained at different 
times with respect to the policy of the measure, rather 

♦ Com, V. I. p. 427. t R«n- P- 273, 274. 
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than to aitributeany of those resolutions to the ascendancy 
of the influence of persons whose individual interests are 
exclusively befriended. The author of the ' Remarks/ 
hath^ in the above passage said in effectj that those whose 
interests are thus befriended^ will contend strenuously in 
behalf of the law; whilst those who are unprejudiced Mid. 
impartial will contend with no less zeal against it ; but 
in 80 doings hath said nothing to the purpose^ for it assigns 
no reason why different legal determinations have taken 
place upon the subject^ nor can any except that which 
the learned commentator himself hath given^ be assigned 
without impeaching the integrity of our courts ot jus- 
tice Indeed there seems to spring out of the gentle- 
man's remarks something very like an inference that such 
of the resolutions of our courts upon the subject as have 
professed to proceed upon the supposition that the sta- 
tute is a salutary one^ are in fact attributable to pre- 
judice and partiality, for the unprejudiced and impartial 
according to him^ are adverse to such restraints 

Sir W. Blackstone observes also* that *' At common 
** law every man might use what trade he pleased^but this 
'• statutet restrains that liberty to such as have served 
** as apprentices : the adversaries to which provision 
*' say, that all restrictions (which tend to introduce mo- 
*' nopolles) are pernicious to trade ; the advocates for 
*^ it allege, that unskilfulness in trades is equally detri- 
^* mental to the public, as monopolies." It is observable 
here, that the learned commentator does not give any 
opinion which of these two reasons he considers as 
entitled to the most weight, and consequently in com- 
menting upon the observations which have fallen from 
Mr. Sedgwick with respect to the last of those reasons 
we shall not be considered as offering any thing in the 
defence of the learned commentator. 

' The chief design of the legislature,* says the gentle- 
man,' in enacting the statute of apprenticeship, was no 
* doubt the preventing persons from exercising any trade 
' or crafl for which they had not previously prepHigd 
^ themselves by a sufficient course of instruction. This 
' design certainly is commendable, audits attainment is 
'a thing to be wished. But it is an absurdity (and an 
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* absurdity operating in the spirit of injustice)^ to require 

* without discrimination, a seven years apprenticeship to 
^ trades, a perfect knowledge of which may be attained 

* with very different degrees of application and in very 
' different periods of time/* But Mr. Sedgwick should 
have informed us, by what method the time necessary to 
complete the instruction of any particular youth is to be 
ascertained, and the degrees of application which he 
would devote ; things which can only be discovered in the 
course of his progress. That gentleman indeed does say 
that * the intention of the legislature would have been 
'equally fulfilled had a certificate of qualification been 

* granted to the proficient as soon as he should have made 
' such progress as might enable him to support himself^ 
' by making it the interest of others to employ him.'f 
But if the proficients' agreement with his instructor were 
to ciease as soon as he had attained a sufficient degree of 
skill to enable him to maintain himself, it is asked who 
would take upon themselves the office of instructors? 
It is but reasonable that the apprentice should work for his 
master sometime after his labour is serviceable and a source 
of emolument to his master. Every proficient is neces- 
sarily a great expence to his instructor not merely in con- 
sequence of the time consumed in his instruction, but 
in the los9 sustained by the materials spoiled and rendered 
useless during his novitiate. Thus the 6th Geo. 111. c. 
1S5, recites that ^' apprentices are taken who for several 
*' years of their apprenticeships are rather a burden than 
'^ otherwiseto their masters." Nay, it is to the advan- 
tage of the learner himself, that his master should have 
to look forward to the deriving some profit from his labour 
during the latter part of his apprenticeship, for to amoral 
obligation another inducement to the master's taking all 
pains possible to render him skilful is thereby superadded ; 
and these are considerations which deserve attention. 

Sir W. Blackstone observes that the reason as to 
unskilfulness in trades ; " extends only to such 
trades in " the exercise whereof skill is required ;*'t 
whilst the author of the ' Remarks' contends§ that 
' It is not applicable, even to these ;* that ' it isaltogether 
' inconsequent, as urged in favour of the statute in 

* Rem. p. 074. + Ibiil. % Com. jr. 1. p. 427, 428,- 
§ Hem. y. 75. 
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'* questioD ;' and be relies upon the following oLservatnm 
of Adam Smith — *' The institation of long appren- 
'^ ticesbips can giv« no security that insufficient workman- 
^' ship shall not be exposed ^ publiasale. When this is 
*'done, it is generally the effect of frauds and not 
''' inability; and the longest apprenticeship can give no se- 
*' curity against fraud.'' But this remark of Adam Smith 
48 foreign to the present argmpent^ for tiie position that 
l>ut for long apprenticeships there would be unskilfulness 
an trades, manifestly is not answered by the remark bow- 
lever just in itself, that the exposure for sale of insufficient 
workmanship isgenerally the effect of fraud. 

There is another argument however in ftivonr of this 
law ^which Sir W. Blackslone considers as going much 
farther and possessing more rea«on,viz.that ^ Apprentice- 
^' ships are 4i6eful to tlie commonwealth^ by employing 
^' of youth^ and learning them to be early industnous^ 
^ but that no one would be induced to undergo a seven 
'^ years servitude, if others though equally skilful, were 
'' allowed the same advantages without having under- 
•" gone the same discipline."* 'It is remarked, however, 
S)y Mr. Sedgwick that^ipon closer inveetigation, it willap^ 
|)ear that this reasoning does not properly apply: •* If the 
-• question were/ says he, * wliether the statute ought to .be 
^ repealed as to some, and held in force as to others i 

* Or if the statute itself ordained that one individual 
^ should bindbimself for seven years in the service of a 
^ master, while another of somewhat brighter capacity 
^ should exercise the same trade after having qualified 
^ himself by a few months' instruction ; in this case, in- 
"* deed, it might be well urged, that no one would be 
^ prevailed on to toil through the long period from adoles- 

* cence to manhood to quality himself for a trade, which 

* another without such irksome and expensive prepara- 
^ don, might exercise with equal advantage. As the case 

* at present stands,' he adds, ' the argument is wholly irre- 
' levant.* But the difference between the casesupposed 
by the learned commentator ond that put by the e;entle« 
man himself is not perceptible, for if particular indivi- 
duals would be prevented from binding themselves for 
the long period of seven years, because that others might 
exercise the same trade ailer having qualified themselves 
^■- II I.. ■ i i ' ...II i.-... < 

t Com. T. 1. p. 428. 
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By a few months* instruction, which is the case that the 
gentleman states, it seems reasonable to conclude that U'e 
same individuals would be deterred from undergoing a 
seven years'servitude if others though equally skilful were 
allowed the same advantages without having undergone 
the same discipline, which is the case supposed by Sir W» 
Blackstone. Both cases (to me at least,) appear therefore^ 
the same in effect. All laws must be framed to meet ge- 
neral cases. It would be impossible to decide in every, 
or in truth in any instance, what time would be requisite 
for the attainmei>t of a due degree of skill in any line^ 
because it would be impossible to form a correct opinion 
of the extent of the youth^s capacity, the adaptation of 
his genius to that particular line of life, and the remiss* 
ness or intenseness of his future application. These are 
things which disclose themselves in the course of his pro- 
gress. But it seems clear, and indeed it is admitted in the 
very case which the author of the * Remarks* puts, that 
those who would stand in need of a seven years' toil a!* 
lowing a reasonable time for the masters profit would not 
consent to be tied up for so long a period, unless the 
regulation were general; the evident consequence of which 
refusal would be, that many would not devote the time ne- 
cessary to acquire a knowledge of their particular line 
of-business ; and unskilfulness in trade would be the inevi- 
table result. 

Mr. Sedgwick also says,* that^ — ' With respect to the 
' chain of the proposition, on which so much stress i^ 

* laid, that apprenticesbip& are useful to the common- 
' wealth, hy emploj/in^ of 1/outh Rud learning them to be 
' earlj/ industrious ; this will aIso> on more intimate re- 
^ search, appear to be not merely unfounded, but di- 

* rectly the reverse of the fact;' but he doth not sup- 
port that assertion by any arguments when he adds that 

* There is confessedly no art or calling of so difficult ac- 
^ quirement as to require seven years of unremitting appli- 

* cation, or any thing approaching to it. iftheappren- 
' tice by assiduity attain the knowledge of his particular 

* craft, fas he easily may) in the course of the firsb or 

* second year, he will naturally become desirous to prac- 
' tiseitfor his own emolument. This desire will aggra- 
' vate the dislike which he will feel, (and which all feel) 
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' to labour solely for the gain of another^ this temper of 
' cnindwili infallibly induce habits of indolence during 

* the renoainder of his service. When he is paid for the 

* fruits of his skill and exertion^ when he finds that skill 
^ and that exertion to be the measure of his earnings 
' and means of subsistence^ be is then brought to per- 
^ ceive the profitable purposes to which his time may be 
' employed; he is practically made sensible of its value ; 

* ana it is then only that he is likely to become indus« 

* trious/ Now in the first pi ace, it is to be observed, that 
there are no trades, certainly not any which require 
skill in tlie exercise of them, of which an adequate know- 
ledge can be acquired in one or two years ; and with re- 
spect to his being permitted to practise for his own emo- 
lument only, as soon as his labour is productive of gain, 
it.bath been already remarked that his master is entitled 
to derive a profit from some portion of that labour as a 
recompense for his instruction and loss during the initia- 
tion ot the proficient. 

As to the habits of indolence which such apprentice- 
ships are said to induce, it must not be forgotten, that they 
are compellable by law to labour, and that the apprentice 
knows that he will be entitled to certain privileges over 
ethers in consequence of having served that apprentice- 
ship. In truth, all the advantages and disadvantages at- 
tending the engagement are considered before it is enter- 
ed into, and the person comes determined to submit to the 
irksomeness of his situation. It is a voluntary engage- 
ment, and he therefore is not likely to be so much dissa- 
tisfied with it as to give into habits of indolence, unless 
be is otherwise prone to idleness, and 'where that is the 
ease, the power of compulsion which the master possesses^ 
is salutary. 

When the gentleman says, that ' it is then only that he 
' .is likely to become industrious, when he is paid for his 

skill and exertion,* and argues that they ought to prac- 
tise on their own accou^it alter one or two years learning, 
does he consider that they would be thrown upon the 
world at a period of life when they would be totally un- 
fit to become their own masters, and that it would be high- 
ly impolitic that youth should be left to their own guid- 
ance and discretion at so volatile and unsteady a season. 
Such a licence it is believed would not much conduce 
t# habits of iadiistrj>\ 
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CHAP. XV. 

IN considering the private relation of marriage. Sir W. 
Blackstone takes notice of the statute £Oth Geo. III. 
c. S3, whereby it is enacted^ that all marriages celebrated 
by licenee where either of the pajrties is under twenty- 
one not being a widow or widower, without the consent 
of the father, or if he be not living, of the mother or 
guardians, shall be absolutely void* ^* Much/' says he^ 
" may be, and much has been, said both for and against 
'* this innovation upon our ancient laws and constitu- 
*^ tion. On the one hand, it prevents the clandestine 
*' marriages of minors, which are often a terrible inconve- 
'' niehce to those private families wherein they happen. 
" On the other hand, restraints upon marriages espe^ 
** cially among the lower class, are evidently detrimental 
^^ to the public, by hindering the increase of people, 
^^ and to religion and morality, by encouraging licen- 
''^ tiousness and debauchery, among the single of both 
" sexes, and thereby destroying one end of society and 
''government, which is concubilu prohihcre vago"* 
>^ow Mr. Sedgwick does no( dispute that this law is be- 
neficial in preventing the clandestine marriages of minors, 
but he contendsf that ' as to any ill eJSfect which thi» 
^ restraint may have on the lower classes, it is if not en- 
' tirely chimerical, by no means of any real magnitude.' 
He argues that ' few among them are in a condition to 
'provide for ihetmelves before the age of twenty-one, 
' much less for the expences which an early entrance 
' into the married state infallibly brings with it / and that 
* those who do marry during that immature period too 
' generally subject themselves to embarrassments which 
' involve them in the end in indigence and ruin.' But if 
the solidity and application of the gentleman's observa- 
tions were admitted, still they would not go any way to- 
wards proving that this restriction of marriage until 
twenty.one has not a tendency to hinder the increase of 
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the people^ and to encourage debaucliery^wbich is what the 
learned commentator asserts. Mr. Sedgwick admits that 
' every discouragement to marriage^ operates as a check 
' to population^' and that ' the uiore bucli discourage- 

* ments are multiplied, the more vice and licentiousness^ 

* and all the miseries flowing from the illicit and irregular 

* commerce of the sexes^ will abound.' liut he says^ that 
' the restraining statute in question^ docs not deserve to 
' be accounted as an nil of this tendefiey.' It does .not 
clearly appear whether it is meant to be admitted that it 
has thie tendency alluded to, but that it is not an evil ten- 
dency /all circumstances considered^ or that it has not 
any such tendencjf at all. Indeed it oiight be thought 
to have been m^ant that although it ought not to beac* 
counted as an evil of this tendency, yet that it was to be 
accounted ad an evil of some oliicr tendency. The 
i^hole of the observations advanced, show however, that 
the latter interpretation cannot be the true one, although 
the expression of itself might be thought to imply a» 
much. It could not be meant neither^ that it has no such 
tendelicy at all, for it is admitted that every discourage- 
ment to marriage, (and this clearly is one) has this very 
tendency. The meaning therefore must be; that ibis ten- 
dency when all things are considered is not an evil one, 
and this conclusion is i'avoured by what the gentleman 
afterwards remarks — 'liven as&nming that with uspopula- 
^ tioais repressed by any obstack* attending the marri- 

* age of minors, it were better repressed by these means, 

* than by uieans of the dependence, distress, and in- 
^ volvement, too often entailed on the offspring of such 
' marriages."* But in this remark there is no force, for 
fiOH constat that in such a country as ours where every in- 
dustrious individual may procure employment, either that 
any such dependence, distress and involvement would be 
so entailed by such marriageTs among the lower class, or 
that they would have the effect of repressing population* 

Sir W. Blackstone observes that it is upon the principle 
of an union of person in husband and wife that ^ a man 
'^ cannot grant any thing to his wife^ or enter into €f>- 
'^ venant with her ; for the grant would be to wppose 
^ her separate existence, and to covenant with her would 
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^ Qolybe to coyenant wilh hiawelf."* Tim reason how- 
ever is disapproved oOby the author of the ^Remarks/ who 
assert? that ' U is U^ie tdentity of interest rather than of 
' person which our law should seedn to regard, and wliicb 
' is.chieOy respected by its regulations.'t That gentle- 
man however has not only hot attempted to adduce a sin- 
gle instance or regulation in which our lisiw respects the 
identity of interest, rather than of person^ b^t has ac- 
tually given other instances in addition to those referred 
to by the. learned commentator himself, in which the de- 
terininatibns of the law hav$ proceeded entirely upon th? 
principle of ah yoiop of person^ relying upon^ Qie princi- 
ple laid down in Bracton that vir ct uxor sunt quasi umi- 
CA PERSONA quia oaronna et sanguis unus.% 

SirW^ Blackstone proceeds *to observe^ that '^ In cri- 
^' minal prosecutions^ it is true, the wife iiiaj be indicted 
'' and punished •separately; for the union is gnly a civijl 
^ nhioQ^ But in trials ot any sort, they lare pot aljoired 
*^'to beevidenee for pr against each other; partly .'becau^ 
*^ itis impossible their testimony ishaulld be Indifferent; 
"-but' principally because of ilie union of person ; and 
'^ tbereforeif they were, to Ve admitted to be witnesses /or 
^ each other, they wduld contradict one maxim of Jaw 
** nemo in propria eauta testis ck^ debet ;' and if against 
** eacli other they would contradict another maxim * nemo 
^* Unetur seipsiim accusare.^'^ Mr. Sedgwick observes 
that ' this likewise must be understood with uitiny ercep- 
'* tions,' from which it might be thought that the learned 
commentator had laid down this doctrine without an ex- 
cpption^ but the fact is that having made the observation 
above transcribed^ be immediately proceeds to point out 
certain exceptions. 

The gentleman then quotes the following passage fron^ 
Buller's J^aw of Nisi Priu3^ — '^ Husband and wife cannot 
" be admitted to be witness for each other, because their 
'' interests are tibsolutely the same ; nor against each 
•' other, because contrary to thelegal policy of marriage ;" 
and then ol>serves that' in thus rejecting the testimony of 
' the husband and wife, the law proceeds on the presumption 



* Com. v. 1. p. 442. t Rem. p. 286, in a note. ^ 
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* of too great a bias on the minds of the parties whose 
^ interests are so intervoven, and not on the principle of 
' 9l union of person, for this would forbid the receiving 
^ such testimony under any circumstances.' But what 
is the legal policy of mariag^e? It must be defined before 
we can see whether their bemg witness against each other 
militates as^aiiist it. Now the learned commentator in* 
forms as, tbut '^ The main end and design of tnarriage isto 
^ ascertain and fix upon some certain person, to whom 
^' the care, the protection, the maintenance and the educa.* 
^' tionofthe children should belong."* But this object 
tirottid not be defeated by admitting the wife to be M evi<» 
denoe against her husband. With respect to thieilf inte- 
Tests beiQg absolutely the same, the learned commentator 
liinUelf, says, that the reason why they are not allowed tp 
be evidence for or against each other, is '^ partly because 
*' it it imDossible their testimony should be itidifierent^'' 
and indeed a union of interests seems to be the necessary 
Mlisequence of the civil union of person. 
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CHAP. XVL 

W£ have in the next p)Ace to defend eeitatn passaM 
in the commentariet^ upon the subject of the telation be- 
tween parent and child. After observing that the civil 
law woold not saffer a parent at his death whoiljr taidia- 
inherit his ebild withoat a sufficient reason^ Sir W. Blacb- 
Btone sayd* that— »'' Perhapr this is.going rather too fort 
*^ every man bas^ or onght to liave^by the laws «f societjs^ 
" a power over his own property :; and as Grotiiia Very 
^^ well distingaishes^ natural right obliges to givealie^f#« 
'^ snty maintenance to children; but what is more' thali 
^^ that they have no other right Xo, than as it is ghreli 
'^ them by the favour of tlteir. parents, or the positive 
" constitutions of the municipal law." 'But/ remarks Mr. 
Sedgwick, ^ it is a proposition which must not be ioo lite- 
' rally received, that ev^ry man has, or ought to have a fight 
' 0!t)€r his own property. The riffht of every man over 
' his property, is at all times subordinate to the duty which 
^ directs him in tbe use to be .made of it.'*!* And after 
some other remarks of the like nature, he asks, ' If every 
* act is justi6able which the law does not expressly and 
^ specifically interdict?' and if < a moral and account- 
^ able being is not under the control of higher obligations, 
^ directive of that conduct which the public law of tbe 
^ state must, in the nature of things, leave wholly dis« 
^ cretionary.'j: Here again the gentleman does not argue 
against the true but perverted meaning of the passage 
extracted from the commentaries, for that passage does 
not import that every man has a moral tight to dispose of 
his property, as his fickleness or humour ma; incnnebim; 
but that the laws of society ought to leave it discretion- 
aiy; thai those laws ou^ht not, as the civil law did, re- 
strain him in the exercise of his power over lU This is 
manifestly th^qieaning of Sir .W. Blackstone, for, after 
spying that the civil law went too far in imposing such a 
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restraint, he adds^ that *^ every man ought to have by the 
** laws of society, a pomter over his own property/' which 
evidently merely imports that the laws of society, ought 
to leave him. free of their interference, in the disposition 
of that property. And consequently there, is not the 
smallest pretence forinferring the learned commentator's 
meaning to have been that man was not under any moral 
obKgatiDirto dispose of his property, acc6rdif)g to the or- 
dinatmia of eqqity and justice. But it .w%b necessary 
that the gentleitian i^houJd in transcribing tjiie passage^ 
iaver>mitted enttcely all that to relates to the laws of 
ibtikf^, and also that be should m the argumient buve co«- 
%^rtedilse mord.pou/er into righi, in-order to give bis 
leinarks any appearance of plausibility. 

Mr»fiedgwick tsontixiues to observe,^—' With respect 
^ 'toithe principle laid down by Grotjus, that Matukal 
' VIKIIT ohligetto ^sct a .N£C£3«AaY maintename tochil^ 
/ drtniand fto moft ; ,it must be. remarked, that there, are 
^ tlvdkind;ofiiece8aaries,-^lhe necessaries r///^r,:aud'tht 
^ necessaries «rfk>t/^ tendUion in life. iWaturaj right, or 
^ more cortectly speakings nnturaAjduty^ obliges every paf- 
^ rent, in the firstplace> to^bequeath such-n provision to 
^Itis children; as ins own particular cifcuinsc^cea^ may 
-'• adnnt;iund^ in the next place, to assort that provision 
■* totbe-mode iii which they bave been educated, tQ.fhe 
*■ ctvcleiu whieb U>ey have: been accftatomed to mov^, 
> and to the styleof living in which they have been bred 
^ and habittiated : regsnrd sbo^ldi likew4se.be had to the 
' profession in whid) they have beeo placed ; the rank 
' assigned to itin society, and tbe.class of persons to whom 
' it may lead^perhaps compel them W .a^s$Qcia(e/ That 
pnreiDts: ought to be guided in thedispcml of their fortunes 
after their maths, by an. attention to Uk^ matters and consi- 
<)erations.wbicb the gentleman hath nsentioned^aiid that 
children may reasoqably expect that such an attention 
urilt be paid, is admitted : but it cannot, be alloived that 
the parent is under any ri^/vra/ obUg2|tion to maJj^iesuch 
ft provision for his children >/Bipd the questioQ is,whM pro- 
vision it .is the* duty of the parent, to xaake, aiKl th^ child 
hasari^^^io by maturc. Mow it is only under th^ 
laws of sociefty, and. not by viriiie of ajty fiatMral right that 
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anj man acquires a permanent exclusive right of pro- 
perty^ in those things in which he has the power of dispo- 
sing. It should seem, tlien, that no child can have a 
/itf^rira/ right to such property^ and that oo natural duty 
would be unobserved^ if the parent should totally disinhe^ 
rit his child. 

The learned commentator observes, that — *' Onr law 
" has made no provision, to prevent the disinheriting of 
*' children by will: leaving every man's property in his 
*' own disposal ; though perhaps it had not been amiss, if 
'' the parent had been bound to leave them at the least a 
*' necessary subsistence."* — But in order to show that 
the legislature in this and similar cases, wisely abstains 
from interposing its authority, the author of* the' Ue- 

* marks' observes. ' If, for instance, the dnty we areal 
' presente.vplaining were made compulsory by public laws, 

* the potent means of restraint, together with all that 

* legitimate influence which property bestows, woold be 
' withdrawn from the parent. I'hat interest on the other 
' hand, which comes in aid of all the other motives to 
' filial obedience and subordination, would be destroyed 
' on the part of the child. The latter would not be wfth- 

* held from indulging his wayward propensities by any 

* fear of being cut off from such a portion of inheritance 
^ as might supply his future occasions ; while the former 
' would be constrained to minister to his profligacy, by 
^ virtue of that edict of the civil power, which enjoined 
' him to bequeath such a patrimony as is suited to the 
' real state of his fortune, mihoiit having provided 

* against contingencies which may render such patri- 

* munya source, not of real service, but of absolute ruin 
' to the child in whose favour it is obtained. 'f These 
observations of ]Mr. Sedgwick would have been applicable 
and just enough, if the learned commentntor bad said 
that the parent should be bound to leave sucb a patri- 
mony as mitjht be ' suited to tie real state of M%f%irium* 
which woul3 b^ compelling persons of large fortunes, to 
leavetheir children in a state of affluence; but as it is 
only a uccessarj/ snhsisteuce, of whici^ he speaks, in other 
Words such a provision only, as will enable the children 
by means of it to subsist; theobservations, that if the duty 
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were rfrade compulsory^ that interest which comes in aid 
of all the other motives to filial obedience woufd be des- 
troyed, — that the father would be constrained to the mi- 
nister^ to the profligacy of his children, — that the patri* 
mony to be left, would be rendered a source of absolute 
ruin ; and all the other remarks which the gentleman has 
advanced upon this subject — are without any application 
whatever; and the circumstance of his having oifered 
irrelevant arguments, shows that none were to be found 
by which the learned commentator's propositions could 
be attacked with any success. 

Treating of the duty of parents to their children, as ta 
giving them an education suitable to their rank in life, 
^\t W. Uiackstone observes, that "The municipal laws of 
'* most countries seem to be defective in this point, by 
** not constraining the parent to bestow a proper education 
" upon his children,*' and that *^ the detects of our laws 
" in thi» particular cannot be denied."* It is questioned 
however by Mr. Sedgwick, whether we do not reckon too 
much upon theeiiicacy of positive laws, when we lament 
the want of their interference on this head. * in a small 

* and rising republic,' he says, • they may perhaps Watch 
' to good purpose over national education ; but there is 

* a certain posture of affairs, a certain period in the pro« 
' gress of civil convention, in which such over anxious 

* attention on the part of the state, would rather embar- 

* rass than benefit the general interests. At such a period^ 

* the business of education is best confided to the dis- 
' cretio:i of parents and guardians, and to die influence 

* of pride, shame, emulation, and private interest over 

* the individuals themselves/+ But the most material in- 
formation this gentleman hath neglected to disclose, 
which is, what that certain posture of affairs — that certain 
period in the progress of civil convention — is, in which it 
would be impolitic that those laws should exist, which, in a 
small and rising republic are admitted to watch to good pur» 

I>oseover national education. This information we should 
lave been favoured with, and also the reason why they 
would have an evil tendency in one period of the progress of 
civil convention, and have a salutary effect in another ; 
for itis^not enough that we are left to guess at those mat-^ 
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ters. With respect to the business of education being 
left to the discretion of parents and guardians^ it r^ not 
meant that the state should take the direction of those 
matters out of their hands^ but merely that it should pre- 
vent their neglecting to give them a snitable education. 
It is said also,* that ' In an opulent and enlightened 

* community there never yet was and in all likelihood 
' there never will be, wanting, a sutficient number of 
' seminaries for the teaching and training up its youth ; 
' and that ' None who are desirous of inforination in any 

* branch of science, mechanical, classical, or moral, 
' can be doomed to ignorunce from the want of tutors 
^ able and at hand lo instruct them." All tiiis is very 
true, but if it can be applied at all, it will be found to be 
against the very reasoning which it is brought lo support, 
for the question is not whether the state ought to pro- 
vide seminaries and tutors, but whether parents and guar- 
dians ought not to be compelled to avail themselvts of 
the existence of those facilities in the way of education. 
If indeed there were any deficiency of semiaarics and 
tutors, it would be a most unjust law wnich siionld sub- 
ject parents and guardians to penalties for not educating 
their children, but as there are a sutBcient Uuitihcr to be 
found, there can benoreason why those advan(d;;res aiiould 
he neglected. 

' It is difBcult moreover,* itisalso remarked,t 'todefine 
' what is meant by a proper education as a,}p!ied to mil- 
' lions of men differing in their circumstances, views, 
' means, and mode of life. The power of entorcitig such 

* a duty would furnish a pretext for such arbitrarv and 

* universal inspection into the extent of private revtnuet 

* and the schemes of domestic arrangeuient, as u\>uid 
' be utterly intolerable.' But in truth, no such diiiiculiy 
or inconvenience as Mr. Sedgwick supposes, would exist 
were the learned commentator's suggestion adoj)ted for 
?nch an inspection would be no more necessary tliaii it is 
difficult to aefine what is meant by a proper education, 
|he learned commentator a few lines above having said 
that it is tue duty of parents to give them '* an educatiotr 
" iuiiabU to their station in Iije/*X **"^ ^^ asjertain 
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what that station is^ no arbitrary inspection into private 
revenue would he required. 

It is in a note* urged against the learned commentator, 
that he has said rather morosely, that " The rich indeed 
are left at their own option, whether they will 
breed up their children to beQruameuts or disgraces to 
their family. Yet in one case, that of religion, they 
are under pecuhar restrictions."+ The restrictions al- 
luded to are those imposed by the statute I Jac. L c. 4. 
and 3 Jac. I. c. 5, to prevent the spread of popery and 
the author of the ' Remarks' observes that ' These re- 
' strictions however are not of so promising a complexion 
' as sliould incline any enlightened and liberal mind to 

* favour their extension, or to wish this option to be at 
' all curtailed, whether to the rich, or to any other 

* class.' Perhaps not. Rut the restrictions which the 
learned commentator supports, are not an extension of 
the restrictions occasioned by the above mentioned sta- 
tutes. He argues indeed that that option, which parents 
and guardians now possess of wholly neglecting the edu- 
cation of those wiio are committed to their charge might 
be advantageously curtailed ; but by education he does 
Diot mean that they should be brought up, or be restrained 
from being brought up in. any particular description of 
religious faith — not that they sliould receive an education 
suitable to any particular creed — but suitable to their sta* 
tion in life. 

Mr. Sedgwick then cites the following part of the learn- 
ed commentator's observations upon the duties of children 
to their parents — '' The duties of children to their parents, 
" arise from a principle of natural justice and retribu- 
'^ tion. For to those, who gave us existence, we natu- 
^' rally owe subjection and obedience during our minority, 
'' and honour and reverence ever after."J So far the gen- 
tleman has transcribed from the Commentaries, and then 
contends^ that the origin of these duties does not spring 
from a principle of nalural justice ; that* no tie of con- 
' sanguinity however near, can exact homage to vice and 
^ folly,' that ' we are not made to honour imbecibility^ 
' or to be grateful for prosecution;' that ^ were the duly 
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' of subjection and reverence imposed upon us by a princu 

* pie of katural justice, they will in such case be due, in^ 

* dependently of that worth, and of those qualities^ 

* which should give a tide to them/ Now if the learned 
commentator had meant that Ibe mere tie of consangpi- 
nity gave rise npon a principle of natural justice to the 
duties of children, it would be very readily conceded 
that the inaccuracy of his opinion upon this subject had 
been clearly demonstrated by the above and the other 
remarks which Mr. Sedgwick hath advanced ; but I ap* 
prehehd, that we are bound to suppose, that the learned 
commentator (who has previously mentioned in what the 
dulyof parents towards their children consists,) means to as- 
sume that the duty of the parent is discharged, and that 
^n return for the benefit which the child has derivect 
from a discharge of that duty his own relative duty arises 
upon a principle of natural justice and retribution. The 
latter pdrt of the sentence which hath, been only partially 
transcribed in the ' Remarks ' favours that conclusion ; for 
the learned commentator adds* — *^ Thev who protected the 
•* wtaknezs of our infancy are entitled! to our protection 
*' in the infirmity ot their age, they fvho by sustenance 
*' and education' hawe enabled t|ieir offspring to prosper, 
*' ought in return to be supported by that offspring, in 
" case they stand in need of assistance." Now most cer- 
tainly it is the duty of children upon a principle nf natw- 
ral justice and ketribution to make^ those returns 
which the learned commentator .hath mentioned, for pro- 
tecting; their weakness in infancy, and for the sustenance 
and education which h^s promoted their prosperity. 

Mr. Sedgwick saysf — that^'Toabstain from what isano- 
' thers — to- restore what we ^lave borrowed— to reader 
' every man his pwn-i— to refrain from wilfully injuring those 
' by whom we were never injured — these are in the number 
' and class of those duties which natural just ice enjoiasv 
That gentlemao surely will not refuse to admit what is 
indisputable; that— /o show our gratitude for bemji$s re^ 
ceivedf is also of the number and class of those duties, 
and if that admission bemade» another which must ne^ 
icessarily accompany it is, that those i^turns from children 
to their parents of which the learned commentator speaks 
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aredae upon a principle of natural justice and retribution* 
In truth the word retribution signifying a return, raises 
a necessary implication in the passage quoted^ that the 
duty of the parent must be understood to have been dis- 
charged. 

The author of the ' Remarks/ says also* that ' natural 
' justice may sometimes support, but does not create those 
' duties;* that ' they arise ex alio fonte ;* that 'they 
' are of another order and are to t>e found in another 
' code/ But he forgets to tell us what it is^ (in cases 
where he allows that they do exist) thatdoes create them i 
Whence they spring? VVhat their order is? And in 
what code they are to be found ? Sir W. Blackstone 
moreover is speaking gerurallj/ where it may be supposed 
that parents do disciiarge their duty, and his observations 
are not to be refuted by arguments drawn from particular 
cases where that duty is assumed to be neglected. So one 
of the articles in the decalogue dictated by the greal 
fountain of justice himself, is without any exception of re- 
striction — " Honour thy father and thy. mother." But if Mr. 
Sedgwick were to comment upon this article in the same 
manner that be has upon the passage in' the Commenta- 
ries, lie would sny. No I ' We are not made to honour 
* imbecility or to be grateful for persecution I' 



CHAR XVII. 

THERE remains unnoticed only one subject upon which 
we have to defend the sentiments of the learned commen- 
tator against the criticisms of the author of tt^e ^ Remarks/ 
nnd that is with respect to the effect of corporations-^ 
*' These artificial persons,*' says Sir W. Blackstonef 
'' are called bodies politic, bodies corporate, (corpora 
*' corporata), or corporations of which there is a great va- 
'' riety subsisting for the advancement of religion, of 
*' learning, and of commerce ; in order to preserve en* 
'^ tire and for ever those rights and immunities, which if 
" they were granted only to those individuals by whioh 
*^ the body corporate is composed, would upon their death 
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'*" be utterly lost and extinct/' Now Mr. Sedgwick admits^ 
that Corporations founded fortheencounvgement and sup- 
port of religion and learning are essential and full of uti* 
lity. But he adds,* ' How far in aftaiis oi commerce ihc 
' same policy is expedient; whether it is in the same 
^ manner required towards, or does at all conduce to, 

* its advancement ; and whether private statutes and h^e* 
^ ia22;5, which may be useful to regulate a seat of learnings 
^ are essential to the government of trade, may admit of 
*" much doubt/ He contends too, that — ' In all. qom- 
^ mercial concerns, that equal liberty, which, under a 

* free government should be dispensed to all, forbids 
' the creation of any chartered body politic invested with 
' advantages denied to any other trading part of the com- 
' munity/ That it would be unjust towards individuals, 
and highl}'^ prejudicial to the interests of the community, 
if trade in general were not open to al! under ^qual f>ri* 
vileges is admitted ; but it is not difficult to suppose cases 
where it would be to the advantage of the public that cor- 
porations should be established/masmruch as many sources 
of foreign trade and commerce have been and may agam 
be opened by an incoiporated company, requiring. a capi- 
tal so large that the fortune of an indrviduial Would have 
been incompetent— speculations in which the persons 
composing that corporation never would have hazarded 
their properly unless some advantages over other traders 
had been granted to them. The public interests are be^ 
nefited by such an increase of trade, and consequently 
it is politic to grant to a few persons certain privileges far- 
ther than that the public should not obtain those benefits. 
It is not true therefore, that * The advdntages such as they 
^ were which at first attended corporations have long 

* ceased to ^xist/f With respect to * private Uatutes ' 
and ' bye4awsy it will be sufficient to obsei've ; ihat by the 
law of England, no trading company is allowed to make 
bye-laws, which may affect the king's prerogative, orthe 
common profit of the people, unless they be approved by 
the chancellor, treasurer, and chief justices or the judges 
of assize in their circuits : and even if the}' be soap* 
proved> still, if contrary to law they are void % 
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Notwithstanding, the autBor of tbis excellent essay, 
whom we are now permitted to state to be the verv 
learned editor of the last edition of Bacon's Heading on 
Uses, has corrected the press, for this part of the work, 
we lament that the following errata have occurred. 

F. f6, line 6» for « wMch it is seems/ read which i$, it teem* 

• • f 8, lust line Unt S> fur powers reed power. 

• . 37» .. SO, read alluded to. 

., 39, line 22 and t$, «ihit the covtmai after the words to and imaginatidiK 

• •4f^ «• 1, read CM«titutionj 

• •42, .. 22, for complexities read complex <?fs. 

• • 43, last line but 4^ tor is read 'its. 

• •55, line 12, for straatagem read at a stratagem, 

• •60, • • 17, instead of, if it, read rf it. 

«• 63, •, 3S, for consideration, read condition, 

», 85, •• 3()« for this reac| Um. 

• , 9l, . . 4, atrilce out the inverted comma after faculties. 
^ • 95, •• 12, read tht right. 

•V 104, • . 27, for right- read rights* 

pm 1099 •• ^2, place an inverted comma before « this, 

• • 106, .. 28, place an inverted comma after coniributiont ' also. 
V. 119, last but 2, instead of flavcnte, read/aseitte. 

• • 122, • • 29, for is read are. 

• • 135, . . 10, for net given, read given, 

• •135, • . 26, for were read where. 

• • 137, .. 4,& 5, place the words (with respect to an Original contract at 

least) between bi^ackets, 

• • 142, •* 11, fdr expressed read expresses. 

• • 144, .. 9 and tS^ strike out the romnidf between the words treasure and 

trove. 

• • 144, .. 14, for usuage, read usage. 

M • 157, last but 3, for 'he' read Mr. Sedgwick. 
.. 159, .. 25, for Kainea, read Kaima, 

• • 160, . . 38, for Kaines read Kaimes, 

• •167, .. 35, read or a rude, &;c. 

, • 190, lasf but 2> pSace a period !;fter bound. 

.. 191, bottom oi the page for Tab. Contents, read p. 153, to p. 161. 
•^ 206, last line read iff enactment. 

• . 208, . . Ilandl2, place iwu inverted commas before dwdt and after alms. 
.. 212, •• 13, for describing read uicribivg, 

. • 212, 21 and ^, strike out the words " and his observationt extend to oA 
mlient." 

• • 212, .. 35, strike out the comma nCtcr feudal, 

• • 2l5t •• ^5, for disposmg read deposing, 

• . 216, •• 30, for equality read qualitif, 

• . 2I89 ,f 29, for this read his. 

• • 240, . . 3 Mid 4, iustead oi ' lUe miuistCT' read ^minister hi. 
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Elements of Conveyancing, to which is prefixed an Euajfom 
the Rise and Progress of that Science^ and cursory Remarks am 
its Study and Practice. 6 vols. Roijal ^vo, price 7L 2*. in 
boards, London : Printed for VV. Clurke, and Sons, Portugal^ 
street^ Lincoln* s-inn, 

LONG as conveyancing has been considered, in the 
practical departments of the law^ as a distinct science, 
DO attempt^ that we know of, was ever made till the ap^ 
pearance of the above work, to reduce into method and 
system the various statu Les, resolutions^ and principles of 
jurisprudence on which it is founded; much less to point 
out the origin, reason, and technical construction of them, 
with a view of facilitating their application to practical 
use. Indeed, when it is recollected how large a portion 
of our present code of laws, owing to the great increase 
and diffusion of commerce and wealth in this country, 
relates more or less to the enjoyment and transfer of 
property, it is, perhaps, less a matter of surprise that no 
tjuch attempt should hitherto have been made, than that 
a task so laborious, should now have been undertaken by 
any one of sufficient abilities and legal information to 
perform it even to the extent which has^been done by the 
author of the work before us. Such a work, however^ 
designed and completed by one of the discrimination and 
ability which Mr. Barton has acquired the reputation of 
possessing in this branch of the law, (and which in our 
opinion the present work will in no respect diminish) 
must at all times be considered as an invaluable pre- 
sent to those whose studies or practice may be directed 
to the pursuit of this department of the profession. 

The author has distributed his subject into fiva gene- 
ral divisions or books, comprising, 

I. The several Kinds of rejal Property. 

II. The Estates and Interests which may be Itad in such 
Propzrti/. 

III. The Means by which such Estates majf be trans* 
f erred from one Person to another in the Life-time of the 

Owner; and 

IV. and V. The Manner in which they will descend 
upon the Owner's Decease. 

In the First of these books are considered the naturei 
of the several spe,cies of real property ; under the heads 
gf Land—r-Jdvoicsens—Tithts — Commons — tVays—Ojfices 
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-^Dignities — Franchises — Rents — and Annuities; in which 
the author adduces at the same time the legal enjoyment 
of each^ and the means by which they may respectively 
l>c destroyed. 

The S£coND book treats of estates \n fee-simple — in^ir^- 
iail—fox life, (including Curtesy — Dowtr and Jointure,) 
Estates for Years — at nill — and by Sufference — Estates 
by Copy of Court roll, and other Customary Estates — 
Estates upon Condition^ and by way of Mortgage — Estates 
in Remainder and Reversion — and Estates in Joint-tenancy 
— Coparcenary and in Common — and concludes with the 
doctrines of Uses and Trusts. These several estates and 
interests are also considered ; 1 . In respect of their general 
natures and properties; 2. How they may be respectively 
created ; 3. The incidents attendant upon their enjoy- 
ment; and 4. The means by which they may be respec- 
tively destroyed. 

The Third Book treats of the natures and operations 
of assurances by executory conlract&— /rq^//**^/!^ — Gift-^ 
Grant — Exchange — rartition — Re/ease — Confirmation — 
Assignment — iJeJeazoyf — Covenant to stand seized — Bar^' 
gain and Sale — Lir/sc and Reltase — Dtclaraiion of Uses — 
Appointments and Revocations — Fine — Recovery and Sar^* 
render. 

The Fourth Book treats in the same manner of the 
JLaw of Dtxises ; and. 

The Fifth Book of the Law of Descents. 

Under the foregoing heads the author professes to have 
endeavoured to collectand reduce into asyslcmatical form> 
all that is to be found in the statutes, reports, and other 
legal repositories upon the various parts of the science of 
Conveyancing; and'moreover to have attempted. to give 
the reason of every rule and doctrine of importance in the 
Jicience; to illustrate them by the leading cases to which 
they have been applied, and to notice the legal and 
equitable inferences to be deduced from them. And to 
the whole is subjoined an Appendix of Cases determined 
whilst the work was at press, an alphabetical table of 
ibe names of the C2ises cited, and a copious index to the 
piincjpal matter. 

A work of such magnitude, and comprizing such a 
irast variety of abstruse and important doctrines of laWj 
it were impossible consisteptly with om Qtber engage* 
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ffoeifts to comment upon in detail, or even to examine 
ihroughou^ with that attention and care which would be 
isequisite to enable us to point out with precision the 
greater or less degree of accuracy, with which the several 
subjects it embraces have been discussed. From the best 
/examination^ however, which we have been able to give 
it^ we can venture to assert, (and on aoeount of the great 
cxpence, labour, and anxiety which it must have occa- 
sioned the author, we are glad too be enabled to do so,) 
that it appears to us to be executed^ with a few exceptions, 
in a manner which redounds in no small degree to the 
(Credit of the aiitboi^'s legal abilities and unconquerable 
industry, and must, we think, prove a most acceptable 
and valuable addition to the library of all those who 
practice in this particular branch of the profession ; and 
more especially those to whom on account of their dis* 
tance from the meitropolis or other reasons, it may be 
jnconveQient to appjy at every turn for vwa voce assist- 
ance The index appears to us to be as complete, in 
point of form, as we cemember to have seen annexed to 
any legal publication ; a matter which will be deem^ by 
fevery practitioner as of the highest importance, and can- 
not fail to add greatly to the general utility of the work. 

If we were to select wy part of the work, as in our 
^opinion less deserving the approbation we have bestowed 
iupon it than the rest, it would be the S^.con9 and Fourth 
book, in boib of which we think that many of the cases 
(particularly those on the %uh}ecK of Conditions a^d Eccle- 
siastical jt«eases) are given more at length than the sub«* 
jects under consideration demanded. In truth we are 
4isposed to hope that the author on a future revisal, will 
discover th^t some other parts of the work may be com- 
jpressed, without detracting in ai»y degree from the merit 
0X^ UtUity of the wori: ; its present magnitude and price 
being sucb as to carry it, we fiear, beyond the reach of 
many to whom it might be emiinently useful. 

Mr. Barton has pre6xed an Essay, entitled, ^' Ctirsory 
Remarks on the Study and Practipe of Conveyancing ;" 
which contains also a course of reading recommended 
)»y the author to such as would l;>ecome proficients' in 
the science, including strictures upon some of the prin- 
cipal books written upon the different parts of the sub* 
ject of conveyancing. Many of these remarks are well 
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worthy the attentioo of every young practitioner; and 
we are happy to say that they bear a very pleasing aqd 
honourable testimony, to the high sense of honour and 
integrity^ with which the author appears to be impressed^ 
on the subject of professional practice. 

From this part of the work we shall make an extract^ 
which may be of service to the younger class of students. 
It is that part of the author's Essay on the Study of Con- 
TeyuicingJ in which he treats of the books already writ- 
ten upon the subject^ and which he recommends for 
general perusal or frequent consultation. On this head 
it must be admitted that his choice is ample, perhaps 
inore extensive than will ordinarily be deemed necessary^ 
especially by those who shall undertake steadily tq 
peruse Mr. Barton's own work^ which may be considered 
as a summary extract and collection from all of them. 

In one point of view this catalogue raisonni of the 
authors^ most useful to the student of conveyancing is ^ 
sort of necessary appendage to the work. For it is almost 
an index of the authors principally cited; an account 
of the sources from which the autoor has collected and 
methodized his own information ; apd, if he has done 
nothing more than select from thern^ if he has culled with 
taste and judgment the stores of their separi^te hives> he has 
execuleda work of lasting and general utility, ^e per- 
forms the office and merits the praise of the bee^ grata, 
earpetitis tht/ma, per laborem plurimum* 

Indoingthisjp it must be admitted^and Mr. Barton himself 
confes.ses, that he has been by no means sparing in making 
extracts Almost literally from all or the greater number of 
these writers^ and, without it^ perhaps the laboyrs ofon^ 
man^ in his whole life^ would not nave been sufficient tohave 
produced such a work^ To pursue our simile, or rather to 
adopt another arising out of it, the honey being collected 
and stored in separate hives by the industry and original 
labours of his predecessors^ Mr. v Barton has collected 
from eacb^ and of each kind^ that which suited most 
his owB purpose; he has mixed it up with bis own 
conr position very much in the state which he found 
it; bat to have set aboyt extracting it by his owi| 
labour, would have been beyond his powers^ he would 
have been exhausted in the toil, he would have sunk witli 
fatigue in the very spriogrtim^ of his exertions^ aud would 
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hot have survived to deboftit his stores in secnrity aad 
order for {he service of tnose who were destined to reap 
the fruits 6f his labours. The seotiment of regret 
^bfch now rises in our mind at the imaginai'y lossofso 
inticfa labour, brines to our thbiigbis an author to whose 
Writiilgs Mr. Baftoii appears to us to be peculiarly in- 
iebted. We beta the great, the ingenious, the Meg 
tb^ learned, and the laborious Baroh Gilbert, the 
author df Bacon's Abridgment. This* writer passed 
a whole life in Al'ethodi^ingi abriclgin^, aj[^d arranging 
in one general r6po$itory, in /aipbabetical orcler> a vast 
is^^tj offtC^Idnt treaiites on every subjieCt of the law ; 
vrhich at last b& lived hot to comptete^and they were 
pbblished by another | by Bacon^ under whose name 
riii^'whdte'ha^ been several times reprinted. A remark* 
abte, instance, how frequent it is thatr tiki^ <3j>ject of 
6qr iiy^i'is disftppollited; that while one iperfprnis the 
Ikbdkir aboth^r gaitis the profit ; and that, to return to our 
bees, iti'hapj!>ens with the race of man as among the insect 
youth, )tho fVolick in the spring and toil through the 
iumm&r, that they ate cut off in the h^rVestof their hopes; 
find may excl^Lim wi!b th^ little body pofiiic of mdrmur- 
itig labourers who dwelt in the4iives of Hymettus, and sip- 
ped honey from the flowers of Hj^bla, Sit nos non 
kotfii ineltificamus apes! 

But to return to Mr'. Bailon; In his directions for study 
he recommends for general reading almost all of the 
antient and coEhprehenariVe treatises up6n the law, a tsak 
t^hich; we fear, no ome but ah enthusiast iii the pursuit of 
science, will ever undertake, or^ if he undertakes it, be 
able to coniplete; He Who is bitten with this fary, will 
read every thing and will probably profit much ; but we 
do not expect it from the practical con veyancer^ much 
lesr from the practising attorney; and. we should our- 
seHres be contented with recommending to the student an 
ammediatcl pi^rds^l of the works of Blackston^, Reeves, 
Preston pn Estates^ Hargrave and Butler's editon 
of Cokeys First Institute, Fearne, Fonblanque, Buller^ 
Cruise on Pines/ Saunders on Uses, SaconV Abridgment, 
(to supply occasional information on collateral su^cts^) 
and lastly> as a book of regular perusal, and of fre^ 
tiuent reference, this work of Mr. £artoh*s. But^ ^f aii 
attorney'^^terk in the couairyj at the bours which bit 
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can spare from bis ordinary business^ will diligently 
peruse and frequently study ^ in the five years of his pn>« 
bation^ this work alone^ with Blackstone's Commeataries, 
we shall not be afraid^ if be add to it prudence and 
acuteness of m'md, to entrust him with the management 
of a pretty large ecmveyancing business. This we would 
require of him till a bettet work shall be published^ of 
which there is no promise. But we. recommend him not 
to stop there, but to proceed onwavd with diligence and 
courage, and as Caesar thought nothing done, till nothing 
was left oodone> we advise him to think be has studied 
nothings till he has no longer time to study any tbiug. 
We proceed no^r to make CKir extracts. 

Mr. Barton first recommends a good law libraryj and 
the study of the following books, of which he gives a 
character, such nearly as may be found in Kerms His-' 
tory of the Engluh Law, and the Bibliotheea Legttm 
AngM. Amongst the writers cm naitural law, he 
enumerates M^CftiMYoaii m being familial to every 
one. This is rather unfortunattr foi Mr. Barton as well 
•6 the profession. As a lecturer, the name oS MmMntodM 
will be remembered with admivalion, but excepting an 
introductory lecture, which is an example of eloquence, 
and truly fine writiftg^ that stamps- hi» cbaracter as an 
author, and makes us oaly regret, that be ha? written 
no more^we have nothing extant on the laws of Eng.- 
tend, or of other nations, by the Recorder of Bombay. 

He, (Mr. Barton) then notices Black8tome*$ Commen* 
iaries, Glanville, Bracton, Britton, Fleta, Hak*t HU' 
tory ^ the EngliA l4MP^ Recoups History of the English 
Law, Uttkton's Tenures, Coke's Jf^rsi Institute, Qilbert'» 
Tenures, Dalrymple's Feuds, Sullivan's Lectures, Wright 9 
Tenures, Doctor and Stttdent, Finch's Law, and Noy'9 
Maxims; and then proceeds Ux the more modern writers, 
of whose labours we shall let Eim speak for hin»self : 

** The Btadenl by tbis time, it m presumed, bas acfutred a 
suffident portion of gen^r^Ilaw leavningt upon whieh to ground 
Ms study of any particular branch of the science ; it will now^ 
tberefore, be proper for bim to turn bis attention to such authors 
as have treated of Conveyancing alone, in which the prin- 
dpks applicable to that branch of the science will be found 
jDore distinctly explained than could be expected in treatises 0^ 
a^gcncralnatuit. 
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^1^t(»ton'8 Essay on the Qufintity of Estates, maybe read 
tnth advantage^ as a» introductory work on the Nature and 
J^roperlies of Estates. 

*' This treatise was composed by the author at aiv era of hift 
profesbionat studies, at which few men possess more than a mere 
general idea of a science, of which that gentleman evidently 
possessed a very consideiable portion. 

** This is in truth, the only book which contains any thing like 
ft methodical digest of the law upon the subject of which it treats^ 
and when it has received those improvements which the great 
legal abilities of the author,^ (combined with the extensive prac^^ 
tice to which he has since attained,) will naturally suggest to 
llira, it will probably be entitled to rai^ amongst the f)>rst elemen* 
tary treatises with which the profession has of late been favoured.^ 
^ Watkins' Principles of Conveyancing, will also fuirnish the 
student with a very accurate though cursory view of the., modera 
iloctrine» on the science of Conveyancing, so far as relates to the 
nature and properties of estates and interests^ and of the assur- 
ances by which they are usually transferred from one person to 
another. And had that gentleman pursued his inquiries to an 
extent of which the subject h capd^ble, the author of the present 
sheets, would have conceived it hs duty to have supposed the 
publication of the efisuing volumes aS aimecessary anduseless. 

" Bacon on Leases, i» referred to by Sir Wiiliaro Blackstone^ 
for the very curious and diffuse learning relating to leases, and 
terms for years, which is there given ' in a perspicuous and mas- 
terly manner, being supposed to be extracted from a MS. of Sir 
Geoff. Gilbert,' 2 Black. Com. 325. n. y, Till lately this 
valuable treatise was to be found only itk the * New Abridgment 
of the Law,' but it is ik>w published in a separate U>fs& with the 
addition of new cases, by Mr. Gwillrm. 

**^ Watkins on Copyholds n>ay be next taken m hand by the 
student. A good treatise upon the subject of copyhold tenure^ 
was long a desideratum in the prufession t it has at length- how* 
ever been supplied by this author in a manner which leaves little 
foom for further investigation. 

•* Powell on Mortgages, it a book to which I would wisli to 
call the student's particular attention; not only on account of 
the scientific and able nMnner in which the learning upon the 
subject is discussed, but because the law relating to mortgages^ 
has, in its raiiritis ramifications, a yeiy intimate connection with 
elmost every other branch of the science of Conveyancing ; and 
ift order to shoir this connection, and reader the treatise as 
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•f tbi» work. M€v. 
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generally instructive as possible, tlie author, in collecting Hid 
fasM upon the subject, has so stated them (.vhere they admitted- 
«»f it) as to show not only their immediate relation to the par- 
ticular law of mortgages, but their principles and tendency with 
regard to the laws of property in general. The author has, in- 
deed, in this treatise, contrived to introduce more generalia^v 
than is to be found in any other single treatise upon any legat 
Subject. 

" Fearne's Essay on the Learning of Contingent Remainders 
and Executory Devises. This essay, as it is modestly terined 
by the author, is the most profound and masterly investigation of 
Ihe curious and intricate doctrine upon which it treats, of which 
•ny science^ perhaps, can boast, and for which every one whc^ 
practises in this branch of the profession, must ever feel himself 
under infinite obligations. It shows the author to have been 
possessed of a vigour of conception^ and powers of discrimina- 
tion, beyond what ordinarily fail to the lot of human nature ; 
and fortunately fcr the Student (who needs every inducement to 
eater upon with ardor, and persevere in with steadiness, so intri* 
ca'.e a subject,) the classical elegance of the author^s diction^ and 
the spiritedness of his language, are such as to captivate his at- 
tention at the same time that the acuteness of his observations 
«ill claim his admiration. 

** Saunders on Uses and Trusts, deserves also the student's pe- 
rusal, not only as being upon a part of the law on which the 
theory of modern conveyancing is principally founded, but as. 
forming a comprehensive and systematic treatise upon the sub^ 
iect ; in this book the account given of the doctrine of uses, 
as it stood before the scat, of C7 Hen. VIII. is particularly interest- 
ing. 

"The Essay on tJaes by Mr. Cruise, contains also a perspi- 
cuous and accurate summary of the doctrine of uses, which may 
be read with advantage after the preceding treatise^ 

** The doctrines contained in the books hitherto enumerated^ 
are in general more particularly applicable to property of« 
corporeal nature; it will not be amiss, therefore, for the student 
to apply himself a little to the further acquisition of such legal 
incidents as relate to incorporeal he^ditaments; the chief of 
^hich are rents, advowsons, and tithes. 

*' Thn doctrine of rents is perspicuously elucidated in a trea<' 
tise on that snbject attributed to the late Ld. Ch. Bar. Gilberta 
And on the subject of advowsons and tithes, sufficient for the 
student's present purpose will be found in the Ecelesiaistical Law 
cf Dr. Burn ; of which a new edition with the requisite corrtc- 
tions, has lately been published by Mr. Fraser. 

** Personal property is also uow become an object of no metfa 
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^nsideration, and as frequently the subject of a conveyancer's 
attention as real property itself. This is, in many instances, sub- 
ject to peculiar rules of law not applicable to things of a real 
nature; but as there are no treatises exclusively on this species 
of property, the student must content himself with gathering sucli 
information respecting it, as be can collect from ireaiises writtcri 
upon thos« subjects with which it is most nearly connected: 
amongst th^e may be named Tollers Law of Executor*, Roper 
on Legacies, Cooke's Bankrupt Laws, Park's Law of Assurance, 
Sir William Jones's X^w of Bailments, Plowden on Usury, Hunt's 
Law of Annuities, and Hullock's Law of Costs. These books 
possess various degrees of merit, but are all of them capable of 
(affording a considi^rable portion of information upon the subjects 
to which they respectively relate. 

** The student having now acquired a sufficient knowledge of 
the nature of the different species of property; and the estates 
which may be had in them, may proceed to consider the injuries 
of which they are susceptible, together with the means by which 
such injuries may be redressed : an investigation which will pro- 
perly include so much of the particular jurisdiction, and general 
practice of the courts where those matters are cognizable, as 
relates to the sui)ject of the c^suing Elements. 

" In pursuing these inquiries, the student will meet with assist- 
ance from Fifzherbert's Natura Brevium, Booth on r^al Actions, 
Gilbert on the Law of Dower, Gilbert's Law of Ejectment, 
Gilbert's Laws of Distress and Replevin, Sellon's Practice of the 
Courts of King's Bench and Common Pleas, Burton's Practice 
of the Law Side of the Court of Exchequer; all of which arc 
confined to the jurisdiction and practice of the courts of Com- 
mon Law. Those which have for their subject the jurisdiction 
and practice of our courts of Equity, are Gilbert's Lex Pretoria, 
Mitford's Treatise in Equity, Francis's Maxims, Treatise of 
Equity, with additions, by Mr. Fonblanque, Chancery Register, 
with additions, by Mr. Wyatt, and Fowler's Equity-Side oftha 
Exchequer. 

** After the student has acquired such a knowIedp:e of the 
jurisdiction and proceedings in the different courts of Law and 
Equity, as to enable him to perceive what tribunal is calculated 
to afford the most speedy and effectual redress for any siven in- 
jury, under the actual circumstances of the case, he may pro- 
ceed to the consideration of the Nature and Operation of the 
various species of Common Assurances by which the difierent 
kinds of estates, and interests in real property, may be trans- 
ferred from one person to another. 

** The most complete and valuable book upon this subject is 
(he touchstone qf Common Absurances, in which the uuthor 
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iftppears to hav« endkafoured to collect the substance of aU Htm 
atatutesand resolutions of the ceurts relative to the law of Com* 
mon Ass«iances^ which were theq in pnnt : 4LDd references to 
the later authorities upon the same sufajject, ti»gether with other 
valuable additions, have since been added by Mr. Billiard, to 
whom the profession is much iadehjted for the industry he has 
displayed on the occasion^ 

** Perkin's Treatise oa Conveyancing, is a book which it woul4 
be improper to pass unnoticed, because commonly recommended 
to be read by students^, and^ according to Hargrav«, it ought ia 
general, on account of the learning and ingenuity displayed in it, 
to havecotuiderable weight on the subjects of which it treats^ 
the same epithets are also given it by Lord Coke, »u his Pref. t^ 
10 Rep. One^ however^ who wrc^ soon after Perkins, describes 
liimto beaiQan who thought rather subtly than soi^ndly, Fulb. 
Par. 40, a (and see Fulb. Prepar. 28, a); and as the substance 
of the whole of it is inserted in the TouchstoQe, and that in a 
laore methodical order, I do aot see tke necessity of the studebt't 
employing ai;iy of his time upon this unco:uth author* 

" Powell's lilssay on the Law of Contracts a^d Agreements, 
is a book which the student should not (ail to read in the early 
part of his attention to the lyaw of Common Assurfiices, as it 
investigates, in « scientific and masterly manner, tl^; principles 
pf a subject which includes ' tvtry change a^d relation of prir 
Tate property, and consequently furnishes the principal subject 
on which all equal and equitable jurisdiction on the 9«b)ect of 
deeds and common assurances is exeircised/ 

** The Essay of the same gentleman on the Learning of PovrerSy 
contains likewise a systematical arrangement of the qasea to be 
found in the books upon the law relative to the nature* origin^ 
properties, and. exec4»tion of powers, in whi^h that abstruse siib^ 
ject is considered, and the pnnciples by which it is governed are 
(explained with the same ingenuity and ability w^ch chanu> 
|eri2e4he other writings of that able conveyancer. 

** An Essay on jthe Learning of Devises, by the same author, 
is also entitled to the student's attentive perusal, on account of 
the most essential points relative to the doctrines respecting tb# 
framing a Devise ; and the accidents to which jt is incident i^ 
its ambulatory state, (i. e. before its con^mmation by the death 
of the devisor), are collected and explained in a more regular 
and scientific manner than they are elsewhere to be met with» 
The doctrine of the construction of devises after their consuro- 
nation, is, however, stili wanting to render the work a com^ 
plete treatise on the su^ect of wills; and though it was oncf 
in the author^s contemplation to have composed a volume na 
Ihat subject, it is much to be lapicnted thatjtbe great assiduity em* 
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ployed by him in elacidating %o many diffuse subjects of law, 
added to the great influx of business, which the abilities and 
knowledge displayed by him in those investigations occasioned, 
has now for ever prevented his carrying that design into execu- 
tion. 

'* For want of the work last alluded to, the student must con«^ 
tent himself with procuring what information he can meet with 
in Gilbert's Law of Devises. The Treatise on Wills contained 
in Burners Ecclesiastical Law, and that by Swinburne, which, 
though it contains by far the mos^ learned and complete in- 
vestigation of the general subject of wills that we are at present 
in possession of, is net^rtheless but little adapted to the purposes 
of an elementary treatise, and less calculated, from the quaint- 
ness of its language, to allure the attention of the juvenile stu* 
dent. 

" The same may be said of VVentworth's Executors ; in the 
room of this, however, the student may substitute a late treatibe 
on the same subject by INIr. Toller, which is spoken of, by very 
competent judges, as doing great credit to the author's learning 
and abilities. 

•« Watkin s Essay on the Law of Descents is a very valuable 
treatise on that very intricate and important subject, and, with the 
Chapter of Descents contained in the Tenures of Gilbert, will 
furnish the student with all the information upon this head 
which he need be solicitous to acquire. 

** BridaU's Ars Transferrendi Dominium, though a book not 
often met with, contains some very useful materials for the 
student's legal reflections. 

•* After the student has gone through the preceding course of 
reading, little else will, 1 trust, remain to be done previuusiy 
to his openly professing to practice the science he has thus in- 
dustriously endeavoured to become master nt, than to render 
familiar to himself the facts and circumstances ot the principal, 
or, (as they are usually styled,) the leading cases; iind tht^provi* 
sions of the principal statutes, passed ot determined on the sub- 
ject of Conveyancing; and as he will find this of infinite use t<» 
iiim in the very earliest stage of his practice, I shall here e:ultfu« 
vour to enumerate, as far as my recollection will enable nu-, 
the cases of this description, though not perhaps in the sam<i 
order as the subjects to which they relate will occur to hira in 
the preceding course of reading. The statutes he will fiovl ci«u- 
meratcd in the annexed syllabus: 

Lechmere and Cariisle, 3 P. Wms. 218, (Agreements.) 
Pulteney and Darlington, 1 Br. Ch. Ca. 223. (ibid.) 
Walker and Deniie, 2 F. Ve2. 170. (ibid.) 
Acroyd and Smiihson, l Br. Ch. Ca. 603. (ibiJ.'j 
NO. XXX. N. S. [ 1- *• 3 
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Tborp and Thorp, 1 Lutw. 245. (Agreement.) 

Stamford and Hobart, 1 Br. Par. Ca. 288. (Articles.) 

Ffytcheand B. London, Cun. Sim. (Simmoy.) 

Shelly's Case, 1 Co. 93. (Heir taking by purchase or by de- 
scent.) 

Mohun V. Orby, £q. Ca. Ab. 343. (Leases ) 

Legg and Hackett, 2 Salk. 414. pi. 6. (ibid.) 

Lee and Vernon, 7 Bro. Par. Ca. 4J2* (ibid.) 

Pybus and Mitford, 1 Ventr. 372. (Remainders, uses.) 

Anon. Winch. 103. Il6. (.Conditions.) 

Aacaster and Mayler, I Br.Ca. 454. (Marshalling assets.) 

Tweddel and Tweddel, 2 Br. Ch. Ca. 101. (ibid.) 

Micbeli and Reynolds, 1 P. Wms. 181. (Agreements.) 

Good and Elliot, 3 Dura. & £. Rep. 69Z. (Wagers, Agree- 
ments.) 

Fisher and Wigg, 1 P. Wms. 14, 19. (joint-tenancy and construc- 
tion of deeds. ) 

Staplerv. Morris, 7 Br. Par. Ca. 48. (ibid.) 

Bindon v. Suffolk* 1 P. Wms. 96^ I Br. Ch. Ca. IB9. (ibid.) 

Burgh and Francis, 5 Bac. Abr. 41. (Mortgage.) 

Oxwick«nd Plumer, 5 Bac. Abr. 43. (ibid.) 

Peter and Russel, Ab. Ca. £q. 321. C'ibid.) 

Palmer and Jackson, 5 Br. Par. Ca. 19I. (ibid.) 

West and Errwiey, 2 P. Wms, 349, 3 Br. Par. Ca. 327. 
(Articles.) 

Pell and Brown, Cro. Ja. 590, Vaugh. 172. (Executory De- 
vises.) 

Mat. Manning's case, 8 Co. 9^. (ibid.) 

Norfolk's case, 3Ch.Ca. 1. (Executory Devise.) 

Perrin and Blake, Mar. L. Tr. 500. and see end of 1 Fearn. 
Rem. (Executory Derive.) 

Fitzgerald's and Fauconberge, 3 Br. Par. Ca. 543. (Powers.) 

Bernard and I^rgc, 2 P. Wms. 684. (Trusts.) 

Trevor and Trevor, 1 Eq. Ca.>^b. 387, 2 Br. Par. Ca. 122. 
(Articles.) 

Pilians V. Van Mierop, 3 Bur. 1670. (Considerations.). 

Coggit and Barnard, Ld. Raym. 909. (Consideration, Bailment.) 

Taliarmus' case, year B. 14, 19- (Recoverifh.) 

Coventry and Coventi*}', end of Francis's Maxims. (Eicecution of 
Powers.) 

Athcrtonand Pye,4 Diirn. & E. Rep. 710. (Remainder^.) 

Watts and Wain, 5 ibid, 4^7. (ditto.) 

Zouch uhd Pursjnns, 3 Bur. 1784. (Infancy.) 

Siatcr'h case, 3 Brow: Ch. Ca. 500. (ditto.) 

May Hnd Ih^ok, Co. Litt. S*, 2+<>, b. n. (r) diUo. 

T»^ lor aiiu lioidc, 1 bur. 9-- (Feoffment.) 
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Hopkins and Hopkins, Co. Lit. 8% 271. n. (!)• (U«es). 

Duncomb and Wingfield, Hob. 254. (Remitter.) 

Drury and Dniry, 1 Ch. Rep. 26. (Partition.) 

Jones and Morgan, Br. Ch. Ca. 205. ( frustii.) 

Walker and Woolastor^ 2 P. Wms. 576\ ( AdministrationO 

Latt and Vernon. (Retiewal of leases.) 

Bamford and Baron, 2 Durn. k E. Reo. 544. (Frauds.) 

Taylor and Horde, 1 Bur. 6*0. (Disseiwi.) 

Barker v. Keat, 2 Mod. 249. 

Shortridge v. Lamplugh, L<1. Laym.3p8. 

Z^uch V. (^Arsons, 3 Bur. 179^- (Lease and Release.) 

Michcll and Reynolds, 1 P. Wms. 181. (Conditions.) 

Windham and Chytwynde. 1 Bur. 414, 1 Black. Rep. 9$. 

Holdfast and Dowson, 1 Blac. Rep. 8. (Statute of Wills.) 

Goodright and Harwood,2 Wils. 497. (Revocation of VVilU.) 

Jones and Roe, 3 Durn. & K. Rep. 88. ("Devise of possibility.) 

Robinson and Hardcastle,^ Durn. & E. Rep. 241. (Appoiii^» 

ment amongst Children.) 
Doe and Fildes, Cowp. 833. (Construction of a Will.) 
Newton and Burnett, 1 Brow. 135. C^alehy Executors.) 
Donne and Lewis, 2 Brow. Ch. Ca« %d7* (.^larsballing Assetl.} 
Chudleigh's case, 1 Co. 1. (Uses.) 
Anon. Booth's opinion at the end of Sheplienrs ToucYistoiie« 

(stat. Uses, Kxc'cuting Fees, an- 1 Power of Revocation.) 
Weiile and Lowes, Polexf. 54. (Estoppel.) 
Stupilton and Stapilton, 1 Atk. 2. (Uses of Recovery.) 
Chesterfield V. lanssen, 2 Vox. 125. 1 Atk. 301. (Usury.) 
Loyd V. Williams, 3 Wil^. 250, (Usury.) 
Murray and Mardiitg, ibid. 390. (ditto.) 
Morrisbct and King, 3 Bur. 891. (ditto.) 
Abrahams and Bunn, 4 ibid. 2^51. (ditto.) 
Anon. 3 Atk. 130\ (Constructii»n of deeds.) 
Pugli and Duke of LcotU, Cowp. 714. Construction of Deeds 

'* from the day of the ckte.'' 
Hotham and K. 1. Comp. \ Durn. & E. Rep. 645. 
Wheeierand B ncrliam, 2 P- Wins. 41.9., 6SJ0\ (Conditions.) 
Ayclyn and Ward, I Vez. 420. (Conditions.) 
Knys and Donn;thorne, 2 Bur. 1 190. (Covenants.) 
Whistler v. Newman, 4 \'ez. jun. 129. (Separate Property of 

Feme Covert») 
Carruthers v. Carruther*, 4 Br. Ch. Rep. 522. (ibid.) 
Corbet and P'oflmtz, 1 Duin.tV E. 5. (ibid.) 
Marshal jtnd Button, 8 Durn. & E. 525. (ibid.) (Property of 

Peme Covert.) 
Straihmoi:e v. Bowes, 2 Br. Ch. Ca. 343. (ibid.) 
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Fawlet V. Deta^el, 2.Vez. 666. (Agreement between Hat1>aiid 

and Wife.) 
** I &ball now proceed to enumerate such books as the student 
vill probably have the most frequent occasion to refer to, whilst 
pursuing I he preceding course of reading.^' 

These books are The Statutis at Large, Fitzherberfs 
Jbridgment, Rolie's Jbiidgmtnt, Finer's Abridgment, 
Comyn's Digest, Bacon's Abridgment^ Robinson's Trea^ 
iise on Gavelkind and Borough English^ Harrison's Chan- 
cery, Barton's Excheauer, The Reports of Cases, Equity 
Cases abridgedi&nd Maddox's Formu/are, Lilly's Convey- 
ancing, tViiiiams's Precedents, Porcefts Precedents, Bridg'- 
man's Conveyances, Horuman's Precedents, Bird's Settle • 
menis. 

In that part which treats of contingent remainders and 
executory devises^ Mr. Barton has been particularly con-^ 
rise; be has done little more than transcribe from Black- 
stone a very general and superficial view of a very ex- 
tensive, a very difficult and abstruse subject. The reason 
which be assigns for it is the great excellence of the 
late Mr. Feame's treatise. upon the subject, and an un- 
willingness to injure the copyright of his widow in that 
book. If this be an excuse for not transcribing the ivhole 
or the greater part of i/\.x. Jean/r's labours it is unneces- 
sary ; it is claiming the merit of compassion, of bene- 
volence, and almost of charity, for not doing that whicli 
every consideration of duty, of honour, and of legal re- 
sponsibility would have prevented him from doing. Andj 
tnough we admit that the real merits of Mr. Feame's trea- 
tise, are such as to preclude the absolute necessity of a new 
treatise upon th^se subjects, vet the same may be said of 
almost every other separate head in this work. Other 
vriters have done much separately for Mr. Bar/o?/ and 
the profession^ but he is the only one who has presented 
the student with a complete body of general information, 
and it is his merit that he has left little to be sought for 
in other works, by those who are possessed of \{\s Elements. 
Why then slop here? why not treat Mr. Fearne with the 
same freedom that be has used towards every one else ? 
On the whole we diiTer from Mr, Barton, and think, 
that the want of a complete treatise on the head of re- 
mainders is a great deftc t in the work, and we do not 
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perceive ihat Mr. Barton would have had much labour^ in 
transferring into his work the Jsnowledge which he would 
have acquired from Mr. Fearne*s Treatise, even with some 
improvement^. For^ while we admire and applaud the 
abilities which that writer has evinced in the substance of 
his work^ whil^ we perceive great acuteness and depth of 
research, we regret, that it is conveyed to us in a stile of 
absolute prolixity and barbarism, somewhat between the 
tediousness of technical inelegance, and an unsuccessful at- 
tempt at ease and fluency. It is indeed our constant regret, 
that except in the instance of Blackstone and a few 
others, we Bod that lawyers of great acuteness and ability, 
are seldom possessed of a stile that makes their writings 
agreeable to a polished ear. The art of writing elegantly is 
perhaps only to be acquired by a practice wiiicb men of 
science seldom have leisure or inclination to pursue ; but 
in general, we should be better satisfied with the dry ac- 
curacy of the old writers, than the aukward attempts 
at ease, the untoward ajBTectation of elegance, and the 
frippery of ornament, which many writers on law and other 
matters of abstruse science have ei^hibited in modern times. 
We doubt much, whether we shall have a better book upon 
contingent remainders than that of Mr. Feame ; we would 
not throw it away merely because we are often per- 
plexed with colloquial figures and colloquial inaccuracies, 
and a sort of rhetorical flourish which is only to be picked 
up at the desk of a conveyancer : but, once for all, we beg, 
that students who read it will endeavour to avoid the habit 
of writing in such a stile, and will rather adopt the ac- 
curacy, the purity, precision, and ease, which are con- 
spicuous in the notes upon Lord Coke's First Institute, 
which will^ ever remain a sufficient evidence, that the 
object which we recommend is not unattainable. 

In a second chapter on the Practice of Conveyancing, 
Mr. Barton gives some practical instruction which we 
think may be useful to every branch of the profession. 
To some he may appear to have descended into a minute- 
ness which is tedious and uninteresting; but every thing 
which is truly practical necessarily runs into detail and 
becomes unattractive. It is, however, not the less useful ; 
and books which give such instruction, teach that which 
it has hitherto been the complaint of mankind, that booksi 
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alone cnnnot teach, hut wliich, we tlunk^ may as wet] 1>e 
tanglit bj written as by oral instruction. 

•* In pernsing or settling tbe drafts of a conycj^ance, it 
will be necessary for him to see, I. That the party taking 
upon himself the authority to convey is (as far as appears,) en- 
titled to the property intended to be convej'ed. 2. That all per- 
5on5 at all interested in, or^aving any c!aira or charge upon the 
premises, (imless they be conveyed subject to such charge,) be 
made parties to the deed. 3. That the interests of such parties^ 
together with the object of the conveyance^ be explicitly set 
(onh. 4. That all parties possessing any legal or equitable 
essate in the premises, concur in the operative part of the deed^ 
in the manner necessary to pass their respective interests. 5. 
That sudi covenants, &c.. he inserted in the deed as are neces- 
sary* to effectuate the general object of the deed« and bind and 
secure the particular interests and rights of the parties,, and 
afford the most certain and easiest remedy for any want of good 
faith, or breach of contract in either of the parties. 

** III perusing abstracts, or ascertaining the validity of the 
title to an estHte, more circumspection is necessary than in even 
answering a case; for, in a case the atti*ntion is generally con- 
^ned to one or livo objects otdy, but in an abstract it roust be 
extended to many ; he mu>t see, 1st. That the title of the grantor 
is df sufficient antiquity. 2d. That all parties in any way in- 
terested in, or having a claim upon the premises which are the 
subject of the grant, are made parties to each deed. 3d. That 
the deed to which they are made parties is of a species calcu- 
lat^^U to pass the particular species of properly of which it is the 
sabjfXf, and that it is amply described. 4th. That each of the 
parlies concur in the operaiive part of the conveyance, as re- 
quired by law to pass their respective interests, and no more. 
5th, That such concurrence is founded upon a sufficient 
consideration. 6th. 'i'hat the deed be properly executed by 
the granting p?irties. .7th. That if in York or Middlesex, it be 
registered. 8th. If it \ye a bargain and iiale« that it be enrolled. 
961. If a will, that it \ie proved. Aiul 1 0th. That possession, 
either actual or leo;al, follow the conie\'ance where- neces^aiijrt 
Besides attrn^ing to these particular <^bjects in each deed„ whicli 
compovf the link by which a man's title is in general de«H»ced» 
he will further have to set* generally, that all charges and incum- 
br;!Tices af!'4'ctiri» the prr-mises^ by reason of mortgages, jointures, 
^Iriwerj*. annuities reni-chjirges, legacies, portions, power?' A' c. ike. 
SiVf^ properly ilisjosrH of; :ind that all t'.rnis raised <^)r sfcnnng 
Tf.rm bt' eitlM'r iniMirfH sind extinguished, or brought witbin the 
absolute ccirtr d ui the •;»'aiitcc« 
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** tn answering cases it is necessary that all the circum* 
ftatices attending the facts should be considered and weighed 
with the minutest attention, as it frequently happens that, througli 
the inadvertency of the person preparing it, the circumstances 
of least importance are most prominently stated, whilst those 
upon which the question chiefly depends are but cursorily no- 
ticed; hence the young practitioner, without great circumspec- 
tion, will be in danger of being misled. 

" But alihough the young conveyancer should feel himself 
to be perfectly in possession of the merits of the case, yet the 
law upon it may possibly not he such as upon the first blush of 
the circumstances it may seem to be, it will be his duty, there* 
fore, well to- examine and discuss the reasons and authorities 
upon which his opinion is founded, before he permit it to bias 
tb^ judgment, or subjugate the rights of those who, t& avoid the 
expence and uncertainty of litigation, may perhaps have irre- 
vocably bound themselves to abide by his decision. 

** Alter these precautions have been taken, the question may, 
I trust, be safely committed to the result of his judgment/' 

A Series of Precedents, or forms of the different species 
of assurance noticed in the above work, we understand 
is preparing for the press by the same author^ and is in 
a state of considerable forwardness. 



A Compendium of the Law ofEtidence. Pari II. Con- 
taining the Proofs required in those Actions which most ot^U- 
narif^ occur at Nisi Prius. Bt/ Thomas Peake, Esq. of Lin^ 
coln\'inn^ Barrister at Law. Brooke and Clarke, andXii. 
Reed. Hvo. 1«06. 

OF the first part of this Compendium of the Law of 
Evidence, we have already given an acconnt; which we 
trust raised a sufficient expectation of the utility and pro- 
priety of the present volume. We were ourselves so well 
satisfied of the merits and of the accuracy of Mr. Penke, 
as a compiler who justly endeavoured to given concise 
view of general principles, and the practical distinctions 
comprised in a legal subject of great importance, that we 
ventured, without being folly apprised of the extent and 
nature of his plan, lo recommend him to persevere in 
ihfe completion of it, however comprehensive it might 
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he ; and for this recommeDdfttion and advice, now tbat 
the whole work is before the public^, we find no cause 
of regret: for Mr. Peake has performed his undertaking 
with great skill and ability, just as we ventured to pre- 
dict of him. 

In the former part of his work Mr. Peake treated of 
the general rules and fundamental principles of evidence, 
and of the nature of the two great branches under which 
all human testimony must be distributed, consisting either 
of proof by written documents or oral testimony, and 
which in our law are usually denominated written and 
paro/ evidence. 

In this part, he proceeds to consider the nature of the par-> 
ticuiar evidence which must be given in order to establish 
or defeat a claim to be made by action at niii prius, in 
the various classes of causes which are ordinarily tried in 
our courts of justice. These he treats under the follow* 
ing heads : viz. Of the evidence in general as regulated by 
the pleadings or other proceedings in a cause. Of the 
evidence in Actions of Assumpsit. Written Copitraett. 
Parol and implied Contracts. — Q/' the Defendant's JEw- 
dence, and Plaintiff's Evidence on particular pleas. — Of 
the Evidence in Actions of Covenant. — Of the Evidence in 
the Action of Dtht.—On Specialties. — On simple Con^ 
tracts. — Of the Evidence in Actions on Statutes. On 
Penal Statutes.— On Rsmedial Statutes. Of the Evi- 
dience in Actions upon the Case. Jn Actions founded in 
Malice and Fraud.— In Actions founded in Negligence.^- 
Jn Actions for Disturbance. — Of the Evidence in the Ae^ 
tion of Trover. — Of the Evidence in the Actions ofTres* 
pass and Repltvin. — Of the Evidence in the Action of 
Ejectment.— The Plaintiffs Evidence.— The Defendant's 
Evidence. — In Ejectment by l-andlord agaijist Tenant.-^ 
In Ejectment by Creditors who have a hen on the Ldnd.-^ 
Of the Evidence in tlu Action for Mesne Profits— Of the 
Evidence by and against nusband and Wife^ or by a 
husband, Parent, or Master. — In Actions by and against 
Husband and fViJ^i^ — In Actions by the Husband alone. — 
In Actions by a Parent or Master. Of the Evidence in 
Cases of Bankruptcy. In Actions by and against the 
Assignees. — In Actions by and against the Bankrupt. ^^Of 
the Evidence in Actions by and against an Executor or 
Administrator, — In Actions by an EJecutor, ^c— Jp Ac- 
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tions against an Executor, 8^c. — Of the Evidence iuActioiis 
hy and agaimt Heirs and Devisees. — Proof of tit h hy an 
Heir. — Proof of title by the Devisee, — Evidence by the 
Heir to defeat^ the Will. — Of the Evidence in Actions 
against Officers of Justice. -^Against Sheriffs, Bailiffs, 
and Gaolers. — Against Justices, Constables, and Revenue 
Officers — Of the Evidence in Actions by and against 
JScclesiasticat persons. — In Actions by the Patron or Par^ 
son to try the Title to, or obtain possession of the Church. — 
In the Action for Tithes. — In the Action for Dilapida- 
tions.^n the Actions for Non-residence. — 0/*the Evidence 
in Copyhold Cases. 

In doing this Mr. Peake has chiefly studied brevity and 
preciision. Not having room to dwell long upon the in- 
vestigation of any principles, he generally states merely 
the nature of the action, and the proof which is necessary 
to support it, without stopping to extract cases at length, or 
to reason upon the grounds of the principal decisions^. or 
file exten^t of the collateral dislinctioiis. Considering it 
as an elementary book, tliis will be thought a defect, and 
the student will probably feel that his guide is so concise 
in bis instructions that he must read with' uncommoa 
attehtien to avoid ibe dangers of mistaking the exact limit 
of the doctrine ; for so few words are used, that he who 
does flat infix the whole of every sentence upon his 
taind, and consider every word of weight, and necessary 
to the definition, will be apt to run astray from the rule 
laid down by the author. But as a Compendium of Nisi 
Prius practice, and as an assistant to the barrister in court 
or to the attorney in preparing his briefs,which were, doubt- 
less, among the principal o^ects of the author's plan, it 
will be found a work of considerable utility. In this 
view it is anticipated by none that we are acquainted withj 
although Mr. Espinasse has attempted something of a 
similar kind, at the end of each chapter in his Digest 
of the Law of Nisi Prius; a work of which it is unnecessary 
for us to speak, since the extensive circulation, which it 
has had has rendered its merits and its defects alike con* 
spicuous, and it has a great portion of both. 

With respect to the utility of this part of the work, and 
the necessity which there existed for it Amongst the pro- 
fession, these must be obvious to every one who has been 
^ term in an agent's or a special pleader's office. Tiiere 

NO. XXX. N.s.^ [mm] 
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we have ourselves seen the interval between the term 
and the assizes, fully occupied with giving what is callecl 
'advice upon the evidence to be adduced in the case.' 
In other words, in giving instruction, but too frequent- 
ly to negligent or unskilful attornies^ bow to get up the 
most common cases of debt and assumpsit. I'rom some 
of this business probably the pleader will now be relieved ; 
or^i if th^ applications for his assistance are still as frequentj^ 
he will know where to direct his pupils to extract ^rom 
Mr. Peake such advice as may be necessary. To the 
younger barristers who may be consulted upon the cir- 
cuit, this compendium, as it comprises all the general 
principles, and most of the necessary distinctions, upoi^ 
which, with a little cautious ingenuity he may safely en- 
large, it will be particularly useful. 

We have heard it said, that from its conciseness i( 
must be very unfit for ihe guidance and instruction of 
Qttornies ; we think otherwise. It is for that very reason the 
jnore likely to be read by them, and we know that too many 
of them are of so opposite a nature to the heiluones librorum^ 
that they have little appetite for the devouring of any 
long work, and can otily be tempted to pick a few deli- 
cate morsels of very easy digestion. Such of them would 
be disgusted, fatigued, and bewildered with a full elemen- 
tary book; and if by the conciseness of this they are 
misled, it will not be so much by the inadequacy of the 
writer himself tp their instruction, as by their own haste 
and indiscretion. For such readers no author can be 
supposed to write ; on them his labours would be thrown 
away; but to the diligent and attentive practiser^ who thinks 
It worth while to study something of his profession, we 
recommend the use of this Compendium. 

We shall extract as a specimen, the first chapter, which 
is'more ( lei-al in its application than any other in tl)e 
book, ft IS entitled '* Of evidence in general as regulated 
by the pleadings and other proceedings in a cause.' 

** To ascertain the eyidcnce necessary to s\ipport an action, 
the first thing to be attended to is the form in which the action 
is brought, and the statement of the case as contained in the 
declaration. In most instances the particular circumstances of 
the case are Bct forth, but in some M the law permits the use 
of a certfiin prescribed form, wholly fictitious, and quite con- 
trary to the facts whereon the action is founded. 
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" In the first class of actions, the plaintiff is bound to ptove 
Xhe facts stated in his Declaration:, any material variance be- 
tween ihat statement and the evidence, will be fatal to his cause; 
and though in fact he may shew a good cause of action, yet not 
having truly stated it on the Uecord, he fails on account of the 
variance. 

*• To notice in this place the numerous Cases which have 
arisen on variances between the pleadings and the evidence, 
would tend to confuse rather than to convey nny intelligence 
to the reader. It may be proper to observe in general, that 
when the Declaration contains impertinent matter, foreign to 
the cause, and which the Master on a reference to him would 
strike out, such impertinent matter will be rejected by the 
Court, and need not be proved.* But where facts themselves 
imnecessary and immaterial, but at the same time not wholly 
impertinent, are set out in the Declaration, these must be proved, 
though no evidence would have been required of them, had they 
not been alledged. 

•* In general, dates and sums are immaterial, and being 
stated under a videliccti the party is not bound to strict proof; 
but where any written instrument or record is stated, or the 
exact time or money is material to the merits of the cause, it 
then becoroes necessary to prove the fact exactly as laid. Thu-j 
where in an action for a malicious prosecution, the Declaration 
stated that the indictment came on to be tried on the 25th Feb- 
ruary, and by the Record, it appeared that it was tried on another 
day, the variance was held to be fatal. + So whei-e the return of 
a writ ts roistated, theproductionof the writ so mistated will not 
support the pleadings. In an action for usury, the loan was 
stated to haVe been made on the *21st of December, when in 
fact it took place on the 23d ; and the plaintiff was nonsuited 
on account of this variance. J So in a plea of set-off to a bond, 
where the defendant is required by the statute to set out in his 
plea the exact sum due to the plaintiff; if he state a less sum to 
be due than actually is, the sum so staled may be traversed, 
and the defendant will fail on his plea.§ 

*" In the above cases the days and sums were so material, that 
no form of pleading could have helped the party ; 'but where 
the day or sum is not material to the merits of the cause, thu 
plaintiff may, by stating it under a tidclicct (as observed above) 
escape the danger of a vaiiance, which might otherwise he fatal. 
Thus, where a Declaration on a warrai.ty of shet^p staled, that 

* Vougl. 667 , ^ Blac. IJOl. i'Pope v Foster, 4 Term Rep, 590. 
Creen v. Benn/et, 1 Term Hep. 46'\ t Car,'itle ,v. Tr'ear* Cowp. 67 JL. 
$ Grimuvad v. Barrit^ 6 T. Hep. 460, 
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in consideration the plaintiff would buy of the defendant 45 sheep 
for 54l. lis. 6d« the defendant promised they were sound ; and 
it appeared in evidence, that the price was 541. 12s. 6d. ; this 
not being laid under a videlicet^ the plaintiff was nonsuited ; but 
had the Declaration stated the purchase to have been for a large 
sum of money, to uity 54l. lis. 6d. the variance, would have 
oecu immaterial. 

" Contracts should in all cases be truly set out ;* if the con- 
tract be different from the Declaration in any part, the whole 
foundation of the action fails ; because the contract is entire. So 
where a light or custom \s pleaded, it should be stated with all 
exceptions and modifications to which it is liable ;f otherwise the 
pleading will not be supported by the evidence. If a custom 
be stated as that of a particular place, evidence will not be 
received of the like custom prevailing in a place adjoining. Thus 
the custom of tithing in the parish of A.X will not be evidence of 
the custom of tithing in the parish of B. if the custom of that 
parish only be pleaded. But had it been laid as the custom of 
a larger district, including both A. and B.h would have been 
evijence in support of the issue. In like manner the custom of 
one manor will not be evidence of the custom of another ad* 
joining, unless in cases of some general law or quality, of which 
description is the general rule of most manors in the northern 
counties bordering on Scotland, and therefore called Border 
Law, that the tenant shall be admitted, and pay a fine on the 
death of every new lord.§ 

** In cases where the law gives a general form of Declaration, 
as in trover, ejectment, &c. the plaintiff has only to prove his 
title to recover, and by a fiction of the law, that title is con- 
sidered as proving the case stated on the Record, and the Jury 
are directed to find the facts so stated. 

*• Actions jnay be again considered as they are local or transit 
tory. Local actions must, as the term implies, be laid in the 
county where the cause of action arises. The county is in this 
case a material circumstance in the cause, and unless the plaintiff 
prove it as laid in the Declaration, this variance is fatal to his 
action. But in those actions which are transitory, the plaintiff 
has the privilege of electing any county he pleases, and the 
place laid in the Declaration is mtreiy formal, and need not agree 
with the pr,oof. Thus where, in an action for running down tl^e 
plaintiff's boat, the declaration stated the injury to hitve been 
done weflr Half- Way Reach, in the River Thames 5 1| and it was 



♦ Term Rep, ..'Q'^0. t Griffin v. BUmdford, Cowp, 62. J Fnrn/aux 

X, Hutchins, Cowp. 817. ^ Dean ai^d Chapter of Efy v. Warren, 2 
Ath.lti9. Duhe of Scmenet r. France, 1 5^-. 654. || JJrury v.' Tuiss, 
4 lerm Ucp, 558. 
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proved to have liappencd in Half-Wa}' Reach ; the proof was held 
to support the Declaration. So where an action of assumpsit was 
brought, on an agreement to procure the plaintiff a booth at a 
horse-race, and the Declaration stated that then* was a race 
upon Esirnct Common^ in the County of Middlesex;* and it ap- 
peared in evidence that the whole uf Barnet Common was in 
Hertfordshire; this was also held to be no variance. 

^* In these transitory actions,.- however, the defendant may 
change the venue by morion to the Court, founded on an affidavit 
that the cause of action arose wholly in another county ; and the 
plaintiff cannot bring it back to the county where it was originally 
laid, without undertaking to give material evidence in that 
county. This undertaking makes the action in some degree 
local, and unless the plaintiff comply with the condition, he will 
be nonsuited on the trial. -f The defendant therefore should, in 
all cases where the plaintiff' has so undertaken, be prepared to 
produce the Rule at the trial, in order to bind the plaintiff to his 
engagement. 

*' It was formerly held» that on an undertaking of this nature^ 
the plaintiff could not give any evidence which arose in another 
county, but that i^ll his evidence must arise in the county wherein 
the venue was laid; ^ but it is now deemed sufficient if he give any 
oiie material piece of evidence arising in that county ;§ and even 
in actions in their nature local, if the different facts which con- 
stitute the right of action arise in different counties, the plaintiff 
has his election in which to lay his cause. 

'* A Deed in rolled in Middlesex, or the production of a Ru|e 
for payment of money into Court in the action, though obtained 
after the Rule tocKange the venue was discharged, h a sufficient 
compliance with the undertaking to give material evidence in 
thatcounty.il 

'' So it has been said that proof of the cause of action arising 
in a foreign county, is sufficicnt,1F but the bare circumstance of 
the witnesses residing in the county where the venue is laid, 
will not alone satisfy the undertaking.** 

** Another method by which the defendant may confine the 
generality of the plaintiff's statement, and consequently narrow 
his proof, is by obtaining a Judge's Or'dei' for the particulars of 
the plaintiff's demand. This is granted almost as of course in 
most actions founded on contract, and when a bill of particulars 
is delivered under the Order, the plaintiff will not be 'permitted 
to give evidence at the trial of any demand not contained there^ 
in.tf Thus if, in a bill of particulars so delivered, the plaintiff 

• Friffc V. Grey, ibid, 5<>1. t Santlcr y. Heard, 2 BUc, 1031. J 1 Sid, 
442, Salk. ti69, ^ 2 Term Rep. 241. || Wathins v. 'ioucs, 2 Teriu 
Rep. Si75. ^ Gerrard v. lioebeck, 1 H. Black. 280. ** ^antler t. 
Heard, 2 Black, IWi. i* Hoc// v. ttasley, 4 E.p. Co. 7. 
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state his cause of action to be on a Promissory Note only, and 
it appear that the note is void for want of a stamp, the plainUff 
cannot go into evidence of the consideration whereon it is founded, 
though the Declaration contain counts on such consideration. 
Again, where the Declaration contained counts for goo<ls sold 
and delivered, and for money had and received, and the plaintiff 
delivered a particular merely for horses sold to the defendant ; 
the Court held that he was precluded from going on his count 
for money had and received, and proving that the defendant bad 
sold horses on his behalf to third persons, and received the money 
for them.* 

*' As the rules of pleading allow, in some cases, a general form 
of Declaration to the plaintiff, so in maiiy actions the defendant 
is allowed a general form of.plcu, which disputes every thing in 
the declaration, except those legal fictions which are consid'Ted 
as indisputable ; and puts the plaintiff upon proving the whole 
of the case he has stated in the Record. 

" In other forms of action, on the contrary, the defendant is, 
by the rules of the Common Law, obliged to select a particular 
part of the Declaration in his plea, and the plaintiff is not com- 
pelled to prove more than the fact which is denied by it. Since 
the Statute for the amendment of the Law, however, this dis- 
tinction is in a great measure done away ;+ for, though the defen- 
dant cannot by one compendious plea deny the whole of the 
Declaration, he may, by leave of the Court, plead several distinct 
pleas to each part of it ; and so put the plaintiff on proving the 
whole. 

" But though the defendant may, by the General Issue alone, 
in actions whcr<3 such plea is allowed, put the whole of the case 
stated in the Declaration in issue, yet there are some acts by 
which he is considered as partially admitting the Declaration, 
notwithstanding that plea. In all cases of Contract, where the 
damages are certain and liquidated, the defendant may at the 
time he pleads, obtain a Rule for leave to pay so much money 
into Court as he admits to be due ; and this payment so far con- 
trouls the General Issue, as to prevent the defendant from dis- 
puting that he did contract in the manner stated in the counts 
on which money is so paid, and reduces the question between the 
parties to the quantum' of damages which the plaintiff is entitled 
to recover. Thus if, in an action on a Bill of Exchange, the 
defendant pay money into Court on the whole Declaration, the 
Bill," being admitted by this act of the defendant, need not be 
proved by the plaintiff on the trial. J So where a defendant paid 

■ Holland v. Hopkins, 2 Bos. and Pul. 243. + 4 Ann, c. 16, J G«N 
teriJge T. Umitk, 'J M. Blacl. i^r*. 
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51. into Court on a declaration against him as a carrier, stating 
a general contract to carry the plainlifF's goods, it was held that 
the plaintiff was not bound to give further evidence than the 
productionof the rule, and proof that the goods were of greater 
value than the money paid into Court :* and that it was not com- 
j>eteni to tho dctcndanl to prove a general notice, that he 

* Would net be responsible for move than 51. for any species of 
property contained in any article lost or damaged, unless the 
same were booked and paid forucconling to the value ;' fur that, 
by paying money into Court, the di'fend*nt had admitted the 
contract, as staled in the Declaration, and that he had under- 
taken to the full amount of the goods. But in a subsequent case, 
^vbere the notice was, * than^/o more than 5L would be accounted 
/or, for any goods or parcels, unless entered as such, and paid 
f'»r accordingly/t the Court held thai the plaintiff might state 
the ctmtract of the <lefendant in general terms, and that by pay- 
ing money into Court on such a general Dechiration, the de- 
fendant Would not admit more than his contract for the safe 
carriage of the goods, nor preclude iiimself from shewing that 
he was, by reason of the notice, not liable to damages beyond that 
sum ; for that the notice did not alter the contract for the safe 
carriage of the goods, but only limited the amount of the 
damages, in case the contract should be broken In this latter 
case the Court said that tlie case of Yale v, Willan could not 
be supported m its lull extent; for although the payment of 
money in that case did admit the c^mtractas stated in theDe- 
claration, it did not admit a contract incompatible with the 
r.'strictiye provision, as to the amount of damages to be recovered 
iu case of loss. 

" it an action be brought for a demand compounded of dif« 
ferent items, some of. which are founded on good and others 
Of) illegal considerations, and the defendant pay money into 
Court on the whole Declaration, the plaintiff will not be per- 
mitted to apply the m<mey so paid in satisfaction of the illegal 
demand, and to recover the other ;$ for, the payment of money 
into Court is an admission of a legul demand only, and not of- 
one founded on a corrupt consideration. 

*** Similar in effect ii tlie plea of Tender, by which the defen- 
dant admits that the plaintiff ha^j some cause of action, and there- 
fore he cannot afterwards call on the plaintiff to give further 
evidence than is necessary to shew the amount of the debt.§ Thus, 

• Ynte V. Willan, 2 F.n.t Hep K3. t Clarke v. Marsdcn, 6 Ea%t, .564, 
ii Smithes licp. I Piibhnns v. Cricket, 1 boi. and i*u/. 264- $ Midm 
dUton V. Breaer, f cake's Ca. I'j. 
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if in an action founded on a promise ia pay tlie debt of a third 
person, (wjiich, by thc'Statute of Frauds, must be in writing), 
the defendant plead a Tender, the plaiotiif will not be called on 
to prove the promise, but only the amount of the debt due from 
the person oii whose behalf the promise was made. 

'' Besides the pleas which «io to the merits of the action, there 
are others which only abate it, on account of some disability in 
one of the parties, or informality in the proceeding; and as these 
do not deny the tight of action, they must give the plaintiff a 
better writ. 

•* It would be quite foreign to the purpose of the present work 
to go through the several matters which may be pleadted in. abate- 
ment ; it is sufficient to observe, that the issue in most of them 
when traversed, lies on the defendant, who must prove the fi^cls 
stated in his plea. Nevertheless, in actions of Assumpsit and 
other actions wher« damages are to be recovered, the plaintiff 
must prove his cause of action to ascertain the amount of -the 
damages. 

•* A distinction which has been taken between actions of Con- 
tract and actions of Tort, may also be properly noticed in this 
place. In the forme.', if one of several partners or joint-tenants 
bring an action alone, the defendant may give the right of the 
others in evidence on the genera/ issue ^ stnd the plaintiff will on 
such evidence be nonsuited.* But if an action of Tori be brought 
by one partner alone, this must be pleaded in abatement, orcise 
the defendant will be precluded fr/im proving the fact for any 
other purpose than that of taking off a moiety of the damages. 
If the defendant be liable jointly with other persons who arc nor 
joined, this must be pleaded as well in actions of contract as in 
those for the non-performance of a duty, such as Case against 
Carriers, &C.+ and cannot be taken advantage of on the general 
issue ; but in actions founded on a tortious act or trespass com« 
mitted by several, there can be no such plea, for each Tortfeasoir 
is separately liable/' 

This extract is, we believe, sufficient to give our rea- 
ders a just opinion of the manner in vtrhich the work i^ 
written, and to establish fully the truth of our observa- 
tions with respect to its accuracy and conciseness ; but we 
must add, that in making our extract, we have been 
obliged to omit the liiarginal notes of the subject of each 
principal paragraph, by which the author has added 
greatly to the facility of using it as a book of reference. 

* Leglise v. Champnntt,9 Utra. 820. t Bice v. Shtte, 5 Burr. ?61U 
Buddel V. Wilson, 6 Term Rep. 369. 
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A Treatise on Co^jvetancino, 'osilh a View to its AppHcfi* 
tion to Practice : being a Series of Practical Observations^ 
tcritten in a plain familiar Style^ xohich have for their Object to 
assist in preparing Draughts, andin judging of the Operation 
of Deeds , by distinguishing between iht formal and essential 
Parts of those Deeds, SfC. in general Use, Being a Covrse of 
Lectures. With an Appendix of select and appnrpriate Prete* 
dents. B^ Richard Preston, of the Inner Temple, Bsq. 
Author of the elementary Treatise on^ the Quantity off Estates, 
SfC. SfC. Clarke and Sons, Porlugal-strcct. 180(). 

'T'HE author of the work now before us is too well known 
to need our recommendation to give currency to 
his opinions, or to add to his repntaiion. But whatever 
character he may have acquired for skill and learning in 
that branch of legal science ^hich be has studied, as he 
himself states in his preface, more th all twenty years. We 
believe, that, far from being diminrshed by the present pub- 
lication, it will be greatly augmenled ; ^at least in so much 
as it evinces that the author is not odty a practical con- 
veyancer, but one who unites to practical skill andexpe- 
rience great acuteness of investigation, and much adroit- 
ness in the arrangement and elucidation of the principles 
upon which, considered as a practical science, tne know- 
ledge of conveyancing is founded. For our parts, we 
v^ere sufficiently convinced of this frpm perusing Mr. 
Preston's first work, his Treatise on the Qmntity of Es-^ 
tates, which, though professedly the work of a young man, 
is, in our opinion, the best elemeatary treatise upon the 
subject which has yet been written, and which, therefore, 
as it h^s been long out of prints we should be happy to 
see repubHsbed, with such corrections as may now appear 
requisite. The principal merit of that work constists iu.a 
clear and original mode of thinking, and a natural and 
scientific arrangement, by which not only the intelle(!^tual 
vigour of the writer is very forcibly displayed, but the 
student is considerably assisted in his progress ia 
the leainiog of the law relative to conveyancing and 
the same we believe t^ be the characteristic of the 
work before ns. Mr. Preston is one whom we may al- 
low to speak for himself, and we were partioujarly struck 
with many of the following observations in the preface 
on the nature and utility of technical forms, the just* 
ness and propriety of which must be obvious to every one. 
If there should be found in them somewhat of con- 
NO. XXXI. N.s. [n n] 
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scious pride and satisfaction^ we ourselves prefer it muchj 
where it is supported by such strong claims^ to the 
rivelling cant and creeping humility of many of the 
prefaces which implore the favour of the profession, with 
meanness and servility, for that which, it ill-executed is 
indeed discreditable to the writer, but which is generally 
of most easy peformance and most obvious utility. Speak* 
ing of his labours, the author says : 

* The peculiar advantage of this work, if ii has any, is that it 
is the fruit of much reflection and extensive experience. It may 
Reconsidered as the sentiments of a practical man, on a practi- 
cal subject* As far as the theory is given, — the attention is 
kept closely to those points which are of ordinary occurrence, 
and comprise the more useful parts of a lawyer's knowledge* 
Aecondite points are highly valuable to form the profound and 
well read lawyer; but to the student, and mere practical 
eonveyancer, that knowledge is roost useful, which is mostneces- 
sary to be gained for the purposes of general business. When 
the practice and the rules by which it is governed, are under* 
stood, the study of more abstruse points will be rendered easy. 
In teaching the law, as well as any other science, it should be a 
rule to proceed by insensible steps ; to begin with that part 
which is easy and and introductory, and proceed to those parts of 
the science which arc more difficult. 

' The misfortune of a person, who, either as clerk to a soli« 
citor, or as a student in a conveyancer's chambers, begins to study 
the practice of conveyancing, is, that he is taught by form, or pre* 
cedent, rather than by principle. He is made to copy precedents, 
without knowing cither their application, or those rules on which 
they are grounded. When he begins to prepare draughts, he is 
led to expect all- his information from these forms; and his 
knowledge is, in the end, as limited as the means by which he has 
been instructed. 

* One of the principal difficulties to be surmounted, by a per« 
son so educated, is to gain sufficient strength of mind and resolu- 
tion, to free himself from the shackles of precedent. The i^ppre- 
bension of erring makes him fear to try his own resources. This 
fear proceeds from a want of sufficient knowledge, to discriminate 
between form and substance; in other words, between the formal 
and the essential parts of, a deed, &cc. The next difficulty pro- 
ceeds from the want of ideas ; in short, of useful knowledge. 
Without understanding, from principle, the object to be attained, 
how is any one to accomplish that object ? The very foundation 
is wanting. , There are no ideas formed ; and, for that. reason, 
none can be brouuht into action. To acquire these ideas, exten- 
sive reading, aiid, to a certain extent, the practical knowledge of 

1 
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business; in other words^ an intimate acquaintance with the provi« 
sions, which are absolutely necessary^ and also of those which are 
tisual in transactions of this sort, are to be acquired : and a coU 
lection of good precedents is one of the sources from which know- 
ledge of the usual provisions may be attained. When the object 
to be attained is fully comprehended, the next consideration is the 
means by which it is to be accomplished. This leads to the form of 
the assurance. 

'Two conclusions may be justly formed ; Ist^That no one 
will ever become a good conveyancer, unless he understands 
•omuch ofthelaw, as will make him acquainted with the rules 
b}' which property and the mode of conveying it are governed ; 
Sdly, That unless he makes himself so far acquainted with 
practice, as to understand those forms which are in use by prac* 
lical men, he can never attain to any eminence. Few who can;form 
correct ideas, feel any difficulty in giving them expression by 
language ; but this will be done, with more or less precision, and 
more or less succinctly, according to the peculiar talents and 
habits of the party. In the practice of the conveyancer there is 
a species of language founded on decided cases, or sanctioned by 
experience, which is perfectly understood by all professional men 
of information : by them it is read with ease, and comprehended 
without a second thought ; because the words have a technical 
and appropriate sense, on which good lawyers are, by the rules 
of law, bound to agree. This is the advantage of a close adhe- 
rence to this species of language. A polite scholar would, perhaps, 
be disgusted with the phraseology, and with the tameness of 
the periods. He would be led to make an effort to give the like 
ideas, in all the elegance of polite diction, and finished sentences ; 
hut would any lawyer be able to advise with certainty, on the con* 
struction this language would receive ? A departure from technical 
language would, sometimes, allow of a twofold construction, in 
short, raise a doubt, whether the words are to be read in one 
sense, or in another. Something of this is to be discovered in the 
wills, or the contracts, of some of the best scholars, and even 
of men who, as merchants, are in the habits of business; and 
in actsof parliament when altered by any other than professional 
men. It is also to be found in the wills of eminent lawyers who, 
from their peculiar habits of business, have never turned their 
attention to express legal forms, in technical language. The great 
art of the conveyancer, is to use no other language, in the opera- 
tive part of deeds, than such as has a fixed and definite meaning. 
For the sake of this reputation, and from a sense of duty, it should 
be his firstcare, to usesuch phrases only as he issatisfied will receive 
the meaning he ascribes to them, and attain the very object at which 
he aims. If the words he uses, can be read with two different appli- 
cations, he has injured, instead of serving his client: he has involv- 
ed him in the ch nee, at least, ofa suit at law or inequity, instead 
of placing him in a state of repose and security ; and perhaps 
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has injured, nay even ruined, a man whom it was his intention to 
bave served and protected. 

'These observations are introduced for the purpose of she wing 
theimportanQ£t>f arn adtterence to language sanctioned by the ex- 
perience of professional men of eminence. Nor does this language 
exclude simplicity or neatness. A well prepared instrument may 
be ready and admired, by a man uf sensic. At least, the better it 
is understood, the more it will please ; and an excellent scholar 
vrould in the end, be convinced that he could never do better, iur 
bis ease and comfort, or the security uf his employer, than con- 
descend to become a careful observer of.the language of these forms. 
His study should Ixb U> simplify the terms, as much as cir- 
cumstances, aiid th0 intention will admit. This will be most ef- 
fectually accomplished, by rejecting tautolQgous and svnoiiimous 
expressions, and confining himself to that part of technical lan- 
guage, which is e&senlial to express, or give legal effect to the in- 
tention of the parties. The student should also prescribe it to him- 
self as a rule, to adhere to general forms, and to the same lan- 
guage a&much as the intention will admit, and to vary the essen- 
tial parts as often a^ circunistnnces require it ; and to be careful to 
express the essential parts of the deed m language the most precise 
and definite that he can find, or that experience, preci<ieni, or 
bis own improved judgment shall dictate. As often as he varies 
from form, or from the experience of others, he should be well 
assured, that he is sanctioned by superior authority ; and that 
the varition will have exactly the effect he wishes to be ascribed to 
it. 

' These observations are not meant to tie down the student to 
be a mere copyist ; to deny him the best privilege of a liberal 
mind ; — to think and act for himself. They are intended only as 
cautions to youth, and as a guard against too great anxiety to give 
proofs of aspiring genius, byatotal neglect of form, or disregarding 
the practice ol experienced men. The further he advances, the 
more he-will be satisfied of the value of the experience derived from 
others; and, as far as the aplhor's observations have enabled him 
to judge, those gentlemen alone have succeeded who have pursued 
^is course of study. 

'To. distinguish between the formal and essential parts of deeds, 
if one of the great objects of the work now submitted to the pro- 
fession. To guard the student against error, and to form his 
mind, as they are objects of the first importance, so they are al- 
tyays kept in view throughout this work. 

* That this object might be continually enforced, the author has 
fi'equejitly sacrificed himself to his reader. He has rather subject- 
ed himself to the imputation of repetition of the 8ame thoughts, in 
different parts of the work, than neglect those cautions, or that 
ehain of thought, or line of arrangement^ which the immediate 
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context seemed to require. This will be found in a more thftn 
ordinary degree in the chapter on Recoveries and Fines: and it 
is in those chapters to be accounted for, from the circumstAncei 
that the part in recoveries which relates to recovery deeds, and 
the part in fines, which relates tO' the form, &c. of fines, and tha 
deed to lead or declare the uses, are additions to the original ma- 
nuscript. 

* Each chapter contains a succinct essay on the particular 
assurance of which it treats« In reference to that assurance 
there is a part which is theoretical^ and a part which is practi^ 
cal, 

* The theoretical part is intended to inculcate first principles; to 
teach the student elementary rules ; the nature, the ubject, and 
the use of the particular assurance ; the purposes to which it may 
be applied, and the circumstances under which it may be used, 
and the cautions to be observed. I'he practical observations 
detail the parts of the deeds, &cc, with comments on the form of 
the assurance. They also distinguish such parts as are formal, 
from those which are essential ; and in theAppendix forms 
are added, in illustration of the practical observations. 

' This arrangement of the subject accounts in some d^ree for 
the arrangement of the book. 

^ Some may express their surprize that the work commences 
with Common Recoveries, I'his happened by accident, but this 
very accident, has perhaps been productive of advantage, as it 
determined the form of the different chapters. 

*Sheppard, in his Touchstone, commenced with fines and corn* 
nion recoveries. This circumstance, however, had no influence 
in the author's arrangement. For its origin, it is indebted to 
the circumstances under which the observations were dictated. 

^ The original design was to write on detached clauses of deeds, 
as collected for the use of pupils, in several volumes, denominated 
Common Forms, The clause of agreement for suffering a com* 
nion recovery, and the declaration of the uses, is the first form, 
in the first of these volumes; aad this single circumstance was 
the origin of the arrangement of the work. 

* After some progress had been made with the observations, 
the author felt, that if he had sat down to write a systematical 
treatise on conveyancing, he ought to have given a different 
form to the work, and treated of it, in a more scientific manner, 
and by way of elementary deduction. Reflection reconciled 
him to the course he had adopted. Each chapter, as it stands, 
is a commentary on the particular assurance of which it treats ; 
and the author considers that it may be used by others, as he in- 
tended it should be used by his own pupils. The moment it it 
determined to adopt a particular assurance, for example, a lease 
and release, the chapter which treats of that assurance may be 
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read by the student, with a view to understand the general rules 
respecting these deeds, and the parts of which they cousist. 
IVhen he is preparing his draft, he may consult each division of 
that part of this chapter, which treats of the form of this assurance, 
and thusy at once, with the assistance of his precedent, and with 
no great exertion of mind, combine the theory and the practice, 
by which his attention is to be governed. By pursuing the same 
course, as ofton as he shall find it necessary, he will ultimately, 
and at no distant period, render any further recourse to this chap* 
ter unnecess^ary. 

* Beyond the form of a deed, are its final object ; for instance, 
the lease and release may be parts of an assurance for sufiering a 
colnmon recovery ; for completing a purchase ; for effecting a 
settlement, &c. The particular learning most interesting, as to 
common recoveries, will be found under that chapter ; and may 
be consulted as the occasion shall require : and should the author 
be blessed with life and health, and his labours be favourably re- 
ceived by the profes^on, he will add chapters which shall contain 
the appropriate observations on purchases^ settlements, &c. 
Considerable preparation is made towards the accomplishment of 
this object. 

* Another reason too which determined the author not to be- 
gin from the more elementary parts of conveyancing, was, that 
he found this part of the subject, performed i)) a very valuable 
little manual, under the title oi Sfieppurd's President of Pretidenti. 
This work is now out of print. By way of lecture, the writer of 
these observations, some time since added considerable additions 
to it, and the present impression of his mind is rather to publish a 
new edition of this little work, with the addition of his notes, 
than to withhold from the profession a book more valuable and 
more useful, than any he could substitute, and he will take an ear- 
ly opportunity of publishing this little work, and, by that means, 
supply the deficiency which may appear in the pre-sent publica- 
tion. 

*The present publication is intended to consist of two volumes. 

* The volume now offered to the profession embraces the fol^ 
lowing subjects : 

* Common Recovery, — Recovery Deed, — Fines. 

* And an Appendix of Forms of Recovery Deeds. 

' The next volume, which, with the exception of the first 
chapter, is ready for the press, will include the heads, 

* Deeds to lead and Deeds to declare the Uses of Fines, 

* Leases, — Lease and Release, ^Appointments, — Bargain and 
Sate, Assignments ofChosesen Action, — Assignments of Terms, 
Assignment of attendant Terras. 

* Surrenders, and Merger as connected with that learning. 

« When the author shall have leisure to finish another volume, 
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it will comprise practical obaervatioqt on 'Purchase Deeds,-^ 
Settlemeott, — Wills, &c. 

* The author has endeavoured as well to form the judgment of 
the student to the point of title, and enable him to give an opinioa 
on a deed already prepared, as to prepare one with skill. 

* To complete a regular course of study, on practical subjects* 
the author has begun and made considerable progress with a trear 
tise on Abstracts of Title. This treatise will be of considerable 
length, and to £nish it, in a manner the subject deserves, will 
require great labor and research. It is intended in this work^ to 
shew the points to be regarded in 

'1. Preparing an abstract, — % Examining it, — 3. Arranging 
it,— 4. Advising on it; And thus to detail the duty of the solicitor 
and of the counsel, in every branch of the profession. Throughout 
this work the author has availed himself of the result of all the 
practical information he has been able to collect in the course of 
twenty years' experience ; and has endeavoured to teach the mind 
those modes and habits of arrangement, reflection, &c. by which 
the conveyancer is enabled to accomplish those objects, which 
are beyond the reach of a mind, unacquainted with the powers of 
coipbi nation, arrangement, classification, &c« 

' In the law, as in every other study, the principal end to be 
attained, is to gain simple ideas ; and for this purpose to separate, 
and as occasion requires, again combine parts of a complex 
idea,; to distinguish carefully and correctly ; and to give to dis- 
tinct objects the distinct ideas to which, they are separately. en- 
titled. This indeed is the principal secret of all science, and dis- 
tinguishes the great lawyer from those who have read much and 
profited little ; who have blended together ideas totally distinct; 
have learned cases without understanding their principle ; in short, 
have confused, instead of informing, themselves. 

* To teach the mode ofdoing this, as far as it can be tatig!^t,and 
as far as the author's feeble powers will enable him, was an object 
thought deserving of the attempt ; and the attempt was made iii a 

aeries of lectures: and though the author feels how short be has 
lallen of perfection, his endeavours may call forth the exertioips 
of some one, more\;qual to the performance. While,, in every 
other science, thea-e has been a laudable exertion , employed in 
simplifying the elements of science, and facilitating the ,attainm^pt 
of knowledge^ his object has been to assist in this plan, as far as 
it embraces the .subject, which has employed his attention and 
occupied ntarly all his time and all his thoughts, for full twenty 
years. 

* With the last work he wishes to conclude his labors ; and if 
he shall find he has assibted others, in their.studies, he wjU ^1 
himself abundantly gratified', in having fulfilled those duties he 
4>wes to tlus profession, as a return, and grateful tribute, for the 
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Kberal patronage frith which Lis humble endeav6iirs hflTc been 
rewarded. Circumstances would have perfectly justified him in 
consulting his ease, rather than appearing before the public again, 
«nd exposing himself to censure or critical observation. Writing 
from the motive of doing good, and not of interest, or vanity; 
sacrificing his own best comfort, and convenience to a-sen^e of 
duty; he will lament to find that he lias failed of his object. 
He has no expectation that his labors are exempt from errors. 
From bis own observation, he is well assured few books on the 
law, can be expected to be free froni observation, and still le«s from 
difference of opinion, on practical points. Asifar as it has been 
in his power, he has endeavoured to have bis errors corrected. 
This has been done rather from an anxiety not to mislead than 
from fear of the lash of censure. From the liberality he has uni- 
formly experienced, he is well assured, that, from those to whom 
he is known, he has nothing^ severe to apprehend. I'hey will 
pardon the error in weighing the motive, and will be satisfied that 
in treading on new ground, many errors were to be expected. 
All he can say, is, that he will be the first to correct any errors, 
the moment they shall be detected by himself, or communicated 
by others. His o\vn justification will be in the fullest conviction, 
he has not omitted any opportunity of giving the best information 
in his power to those whom he wishes to assist. 

* As this work was for the roost part written without any pre- 
vious collectit)n of authorities, and without any concerted plan, 
it must be in many instances received as the opinion of the author, 
on pdints of practice; and not as a collection of texts from deci* 
sions of approved authority. I'hough a reference is frequently 
made tb decided cases, these have beenr added merely to afford the 
reader the opportunity of consulting some cases relating to the 
point. The great difficulty, in many instances, has beeh to find 
authorities which could exactly support the author's position. 
This has happened from the circumstance, that the author has 
taken practical conclusions rather than the determination of 
the point of any particular case : and, in many instances, the 
observations are a mere transcript of opinions grven in the 
course of practice. From these observations, the reader will 
judge ^ith caution, and givethe different propositions that degree 
of credit only they shall be found to deserve on a more extensive 
resear^ch into the law, and on a perusal of books of approved au* 
thority.* 

To extract ibis preface is, we think, to give the best re- 
Tiew of the book J Itdevelopes sufficiently the plan which 
the flothor has bad in view, and Mr. Preston has too 
much' acuteness not to see what is necessary, what is use- 
ful and excellent, aod too much conscious ability not to 
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make considerable progress in the attainment of what he 
proposes. Tlie plan which he hasdesigned for his future 
labours we cannot but approve of, and we sincerely wish 
that lie may be enabled speedily to execute it. With re- 
spect to tile plan of re-editing Sheppard'% President of Pre-* 
sidenfs, notwithstanding all our respect for antiquity, 
vre should advise Mr. Preston to consider well whethe it 
will not be better to adopt a plan and arrangement of his 
own. We are anxious to see men like Mr. P/rs/ow seri- 
ously engaged in the improvement of the law ; and we 
are convinced that the learning of it will be most facili- 
tated by the application of a vigorous mind working upon 
a natural and original plan, with the aid of all the 
lights that our ancestors have atforded us^ than by folloW'* 
ing precisely in their steps. In some instances we know 
there may be a just exception, where the celebrity of an 
ancient author has given him the rsink of a classic^ and 
has caused him to be universally studied for obtaining ele- 
mentary knowledge or for general reference. In that case 
it becomes irksome to divert us from a long beaten path, 
and rather than incur the difficulty of exploring a new 
road, we are happy to compound for the improvement of 
l*he old one ; but this we believe does not happen in the 
instance alluded to. We must still leave it to Mr. Preston's 
better choice, but we hope that he will at least give it 
further (consideration before his determinatiop is fixed, and 
we shall be wtisfied With the result. 

We cannot more completely satisfy our reader of the 
nature of this work, than by giving the following account 
of its contents, with an extract to shew the manner in 
which it is written, of which it is sufficient to say that the 
style is clear, unembarrassed, simple, and concise. 

Of recoveries and their operation — Obscrv»itions on the ope- 
ration of fines as distinguished from rccoverit»s — General obser- 
vations continued — Of recoveries of equitable estates- On the 
parties to a recovery — By what m»ans the tenant to the writ of 
entry is made — Who shall be a sutlicient trnnnt to a writ of en- 
try, in point jof estate — Who shall he said to have the freehold — 
Who in point of estate, kc, can make a suflicit'nt tenant to the 
writ of entry; an<i to what extent in point of share — At wl.at 
time tenant must have the freehold— Instances in which a reco- 
very will be good, although the actual freehold of the particular 
lands is not in the person named as tenant in the writ of eatry 

KO. XXXI. N. S. [o o] 
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— Regulations by statute concerning the evidence of the recovery 
from the deed making the cenant — Of cases in which the law does, 
and does not, admitof the presumption that there was a good tenant 
to the writ of entry^^Of recoveries good by estoppel, without -a good 
tenant to the writ of entiy, and of the necessity of the con- 
currence of a tenant in a former recovery^ in a s<?cond recovery, 
fir the deeds preparatory thereto ; with observations by way of 
cautron, to guard against the inconvenience sometimes experi- 
enced from the pre«>ent practice — Of the concurrence of persons 
who have particular estates, to enable a remainder-man or re* 
versiuner in tail, to suflfer a recovery ; and the cautions- under 
which such concurrence may be safely givea — Cautions when 
it is doubtful whether a person who intends to suffer a recovery 
has an estate for life or in tail, or when there arc, or are supposed 
to be, contingent remninders to be preserveil — On vouchei— 
Of recoveries with single voucher— Of recoveries with double 
voucher — Of recoveries with treble voucher — By what tenants 
in Jtail a recovery may be suffered with effect, and to what extent 
in point of share — Of the necessity of a seisin in the demandant 
before i^ny uses can arise under the recovery — Of points relating- 
to the execution — Observations peculiarly applicable to lands 
of (jopyhold tenure — Of the recovery deed — 1. Of the date — ^. 
Of the parties— 3. Of the recitals—**. Qf the testatum clause—^ 
5. Of the operative wonis — 6. Of the parcels — 7. Of the Ilaben-' 
4um — 8. Of the agreement to suffer the recovery — 9- Of the de- 
claration of uses. Of a fine — ^The partiesto a fine — -'Of the 

several sorts of fine?, 1. A fine sur conuzance de droit come ceo^ 
&c. — 2. A fine .tier gratit et render — 3. A fine'^wr conuzance dc 
droit tantum — 4. A fine sur concessit. ^^Vines of two sorts at com- 
mon law and with proclamations — ^I'he general objects to which 
£nes are directed, namely, 1. As a conveyance by married women 
r-*2. As a conveyance by issue in tail — ;i. To gain a title, or con- 
^riTiQlVf, by non-claim — Of bar by non-claim on a fine-^^ Excep- 
tion a^ to the king, and certain ecclesiastical corporatipns— Llx^ 
ceptionasto infants, persons of unsound mind , femes cover t^ and 
imprisoned persons — By whom a fine may be levied — ^To whom n 
gnc'may be levied — In what courts a fine may ba levied — On what 
writs — Of what parcels-r-By wliat names — 'Ihc parts of a fine — » 
At what timp a fine is complete as a conveyance— When complete 
as operating: qpder the statute of proclamations. ' ■ - T he dif- 
ferencef bcjiween a fine, J . As a conveyance — 2. As aji estoppel — 
3. As a bar to issue in tail — •l-. As a bar by non-claim — On what 
^pes uses may be declared — By whom tho uses of a fine may be 
dcclijred— Of resullipg uses — Qf de#ds \o lead ai)d ^q declare the 
usesofafit.^. 
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* 0/ JUcovc lies and their Operation. 

* No instrument prepared by the conveyancer rqquircs liiorc at- 
tention than this assurance 

* It is to bcconsiilered plincipally as the assurance by which 
tenant in tail (a) may convert or en!arsr,e his eslaietail into 
a fee-simple ; or, more accurately speaking, (as will be after- 
terwards shewn) into a fee commensurate with the estate, 
which, at the time of creating the intail, was vested in the per-* 
son by whom the intail wns created, and thus bar the estate- 
tail, and all remainders and reversions expectant on that estate, 
aTid all conditions and collateral liiuiUtions annexed thereto (^b)j 
and -charges subsequent to the same. When the donor of the 
estate-tail ha$ a fee-simple at the time of creating the estate- 
tail, the recovery of tenant in tail, duly suffered, will enlarge 
his estate-tail into a fee-simpie. In thobc instances, however^ 
in which the donor of the estate*tail had merely a determii>ablc 
or defeasible fee, the efi'ect of a recovery by a tenant in lail,- 
will, upon principle, be merely to give an interest commensu- 
rate with that ownership : for as a recovery by a tenant in t'w(c) 
will not bar an executory devise or springing use annexed to that 
estate, it is absurd that the recovery of a tenant in tail, created 
out 6fthis determinable fee, should have the effect to give an in- 
terest which could not have been acquired by the <lonor of the 
estate-tail. The same reason applies to an estate-tail derived 
out of a qualified or defeasible estate in fee. In short, the reco- 
very cannot produce any other effect than to acquire that ex- 
tent of ownership which belonged to the donor of the estate-tail. 
Let it be remembered, however, that though the owner of a» 
estate in fee, subject to an executory devise or springing use, 
cannot bar such future interest, a recovery by tenant in tail will 
bar an executory devise or springing use annexed to its estate; 
Such executory devise or springing use falls within the terms 
condition subsequent-, or collateral limitation (rf). 

* In a thing created de «aro, as a rent, in which there is mere- 
ly an estate-tail, without any remainder over, a recovery suf- 
fered of the rent by tenant in tail, though it may bar the estate- 
tail, cannot give to the rent a continuance beyond the period li* 
inited by the original grant (<•)• This point illDstrates and 
seems in some degree to prove the proposition now under consi- 
deration. 



(fl) Pig. on Recoveries, 121. Siderf. 20i. (6) Benson r. Ilvdson, 1 Mod. 
lOtt. 2. Lev. 29. Pagei;. HnjrwHrd, a. Salk. 670. Pigol on Hecovcrics, 176. 
Driver c. Edgsjr, Co wp. 379. GuJIivert). Ashby, Burr. jy:./9. (c) PelU v 
Brown. Cro. Jh. 590. Palm. 131. a Feiirue, Pi-oi. I04. (r/) Page and 

a JP. Williuoi:, i'29. ButlM'» Co. J,if. 2*J8 ,r. n. :;. 
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* When, however, the estate-tail in a rent is derive J out of a 
fee-simple alreariy existin^in the rent, or ihe cMare-tail is limit- 
ed on its first creation with rcmaimiers over, the recovery of 
tenant in (nil, duly suffere4l, will a(*(|nire the whole dominion or 
ownership in the rent to the extent <>t the ei^tatc-tail an<l remain- 
ders {/.) 'ihe <il)jrction, that there cannot be a remainder of a 
thins created de ttoio, no lon^i-r prevciilu {g), 

' To bar an extati-tail; and remainders and reversions, &:c. ex- 
pectant on that e!>tHte, is the general use of a recovery; and in 
its operation, as barring tlu* estates of persons in remainder, it is 
peculiarly the ass^urauceot tenant in tail, and has this eficct only 
\vhen it is sull'ered by the donee tor the time beini; of that estate. 

* The.assiiinee nf tenant in tail is not qualified to sutler a reco- 
very with effect (//). Nor is a person who has an ebiate to him 
and his heirs, so long as another :»hali have heirs of his body (/), 
£ijr he has a determinable fee, iim\ not an estate-tail. 

* Nor can the issue in tail with effect suffer a common recovery 
in the life-time of the ancestor, so as to bar the estate-tail or re» 
jnainders, or do more than bar themselves by estoppel. 

* Sometimes this assurance is used as a means of barring a ti« 
lie of dower (A), or aliening the freehold or inheritance, or somo 
other interest of a marric<l woman (/)•; but it is never, at least 
among correct practitioners, used for these purposes, unless one of 
the objects of the assurance is to bar an estate-tail. It may also 
operate as a conveyance by a person who has an estate of inheri- 
tance, not being an estate-tail (/yi). It may extinguish a collateral 
ijiterest, as a rent ; or a lien, as a judgment: or a power, as a 
power or jointuring (/i), or of appointtncHt (o), orof charge (/>), 
w to bring a writ of errtir (q). 

*■ h\ these particulars it partakes, according to the circumstan- 
ces, of the nature and operation of a conveyance, or of a release ; 
and sometimes it operates merely by way of estoppel or conclu- 
sion ; aud in these instances it must be considered as such con-* 
veyance, release, or estoppel, rather than a common recovery, 
IX quiring the forms of a real aetion ; and in this place it may be 
observed that the issue in tail, or those in reversion or remainder, 
w«»t being j>arties, are not bound by estoppels or conclusions. 
Tenants in tail may bind themselves by estoppel as well as the 

(f) Smilli v. FaniwI'v, Carter, 32. Siderftn. I'BS. Weeks v. Peach, Lutw. 
riiri. (;:) Sinith v. KHrmibj, and Wet ks v. Peach, alreatly oiled, {h) % 
3l'»ll'i Al>r. 394,. b. 1.40. K.^ni. 2*). (') Pigol on Recoveries, 129. Sid. 
x'O^. (/i) 1 Co. 74, 78. 10 Co. 43. Fare v. Snow, Plow. .504, 5l4. Pig. 
<ir.(0 tb. Hiid IncUdoii v. xNorihcotc, 3 Aik. 43a(m) 3Co.5. Pig, Rec. 1J3. 
Wtt»b V. llill.Cro. Kli/. VI. Loikyer v. Paltreiiiaii, Style, 309. Pig. 198. 
(») Kinjj V. .Aleliiiij!, 1 Ventr. 'i-.). '2 Leviiiz. .%8. Pig. Hcc. 136. (o) Penu 
-u. J'ofico^ k, C. 1. Tulb. 41. (/O l>iilce of Cbaados i: Tal.Wot, 2 P. Wmi. 
60.5. S.;>ilU> V. IJUi.Kiit, 1 P.' Wrns. 777. (g) Barton v. Lever, Cr«, 
h.Wi. iJlu. -Moor, 3oJ. 
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©wners of other estates. As recoveries do not operate by 
estoppel against the issue, or those in reversion or remainder, a 
recovery suffered of the land will not bar an intail of a rent issuing 
out of the lands, as far as the issue, or those in remainder or re* 
version, are interested. But a recovery sutTered of the land 
by a tenant in fee or for life of a rcnt^ would ^uoac^ his ebtate^ 
extinirtiish the rent ; and suflered by a tenant in tail, will bind 
hi nisei r. Nor will a recovery suffered by a person who has a 
contin^i'nt or executory interest in tail, either under a contingent 
remainder or executory devise {r), bar the intail or remainder ; 
and yet suffered by a person who has an executory interest in 
fee^ it will, by way of release or estoppel, bar his interest ; and 
this estoppel will bind the person by whom the recovery wai 
sutfered, though he had an interest in tail. 

• When one estate-tail is derived out of another estate<*tai.I, 
both estates-tail, or the right to both these estates, may centre in 
one and the same person : and in that case a recovery sufiFered 
by him, in which he shall be vouched, and vouch over, will bar 
both estates- tai I C^), and consequently will confer an estate co-ex- 
tensive with the ownership of the person by whom the original 
estate-tail was created. But a recovery suffered by him in which 
he shall be named tenant (/), and vouch over, will bar that estate 
only of whicii he is actually seised, without affecting the title un^ 
der the original estate-tail. Sometimes, however, the original 
estate-tail may be revived ; and the derivative estate-tail be de- 
feated through the medium of the doctrine of remitter (w). Un- 
der these circumstances the title is to be considered precisely on 
the footing of the original estate-tail ; and a recovery suffered, 
so as to bar that estate-tail, will enlarge the ownership into.a fee- 
simple ; admitting the fee-simple was in the person by whom 
the original estate-tail was created. From these observations it 
will be collected, that when there are two estates-tail, and one 
of them is derived out of the other, and both subsisting in differ- 
ent persons, the owner of the original estate-tail must be a party 
to the recovery in order to gain the title to the fee-simple ; and 
to bar both estates-tail, both tenants in tail must be vouched. 
Whether they are to be vouched jointly or severally will be con- 
sidered in that division in which the necessity of a recovery with 
treble voucher will be the subject of observation. 

^ An assurance by common recovery generally consists of tWo 
parts perfectly distinct : — 

^ 1st, Of the recovery which assumes all the forms of a real 
action, and is founded on the supposition of an adverse claim ; 
and, 

(r) Pigot on Recoveries J 33. (*) Manxeli's case, 2 Plow. 8. p. 3,Co. 
6. (0 Taltaruui's case. 12 Ed. IV. Pig. ou Kec. 9. Bro. Abi:. Till. 32. 
(a) Litt. s. 659*660. Co. LWx, H7, b. 14. 
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* 2r!, Of the recovery deed, which is, in form at least, partly » 
prcpamtory step to sittfi*rin<> the recovery, and partly a declara** 
tioD ofthe uses of the recovery « hen slithered. Notwithstundin)^ 
the H'covery assumes the form oi a real action, it is considered 
merely as a common assurance, and the courts take notice of it 
as such. (r) 

* There are a variety of cases in which a common recovery is 
the only a<isu ranee whic'n will complete the title. For example 2 
a person who is tenant in tail, with remainders and reversions 
over to other persons, cannot, by his own act, and ipso Jacto^ 
bar those remainders and reversions by a line, or by any other 
means thHn a common recovery. These interebts may be even- 
tually barred* by non-claim (a), onafincwithproclamations; or by 
thehiiitute ot limitation (.1). Tliis is by force of certain statutes, 
not of the direct operation of the assurance. 

* Also a t(Minnt in. tail, subject to a springing or shifting use, 
orconditional limitiition, as an executory devise, cannot, even 
thoush he has ihe remainder or reversion in fee, bar this spring- 
ing nr shifting use or conditional limitation by any other means 
than this assurance : and, as will be collected hoiti a former ob* 
sprvation, tenant in fee, subject to an executory <levise or con- 
clidonal limitation, &c/caniior, by a common recovery, or by any 
o!her means proceeding from himself, bar such executory devise 
or conditional linutation (^). 

* And wherever tenant in tail has also the immediate remainder 
or reversion in fee, hif descent ^ though prima J'ada a iine would 
enable h^m to acquire the fee-simple in possession, and render 
his title, unless it can bcimpeaciied, markelabie(2), it is his in- 
lcre*«t, except in very particular circumstances, as apprehension of 
death, tSrc. before tht* term, to Sufti-r a common recovery rather 
than levy a tine. l»v means ofthe recovery his title will depend 
wholly on his estate-tail, iuid the remainder or reversion in fee 
ii'ill be immaterial to the further deduction of the title («)j while if 
if he levies a fine, he will bar hi« estate* tail, convert the same 
into abase or <k'terminable fee, and this fee will merge in the 
reniainderor reversion in fee-simple, and all the charges,and in- 
cumbrances (as judgments, annuities, &c.) affecting the rever- 
sion or remainder in fee, will be accelerated and become aniiuine*. 
diate in-iea<i of bt-ing a remote charge on the possession. So 
also tenant in tail having the remainder or reversion in fee -by 
descent, will become immediately chargeable with the debts of 
theaticestor, who was the owner of the remainder or reversion in 
fee-simple. Thus these incumbrances instead of being barred, 

Cv) PclliarnS case, 1 Co. 14, b. ,181.01111.451. Pig«t 011 Rccot. i.'i. 
(w) H. 8. (x) 20 Ja. i. c. x. (y) FtlU v. Brown, Cro. Ja. .590, 

(»J S>>rilii g V. Tievof, 7 Ves. jun. 497, (ayXracUaa Cross rciusiucirr*, acc 
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as they may be by a common recovery, will become ftii available 
charore. 

* On this srbjcct the student should read the cases of Symonds 
T, Cudmbrc (/;), Kynastont?.CIark(»(c),Shelbarnet». Biddulph (</), 
and also the obscivatioiis in the tracts on cross-iomaiiiders and 
alienations by t?iiantr. in tail, with great attention. 

* On the effect of common reeoveries in barring remainders^ 
conditions, and colturrral limitations, the c.ises of Page p. Hay- 
ward (r), Gu'ilveri;. Shickburg Ashby (/'), Drivers. Edgar (^), 
and Benson r. Jiodson (A),should beclos>oly studied. 

* On the authority and reasoning of the determinatitm inSymonds 
r. Cudmore, Kynubton v. Clarke, Shell»urnc r. liiddulpfi, it 
$hould be undcrblood as a general, rule to be observed in practice, 
that a tenant in tail, who is merely te^iant in tail, or who has the 
reversion or remainder in fee by descent, should suffer a common 
recovery, in preference to levying a fine; and even if he levies a 
Une, so as to guard against the accident of his death before the 
commencement of the term, the fine should be levied for the (/e- 
ciared purpose of making a tenant to the writ of entry, and to the 
intent of suft'cringa common recovery : so thai the fine and com- 
mon recovery, if one shall be suffered, nmy form part of the same 
assurance (t), and thus prevent, as it is apprehended they will do, 
the merger of the ownership under the estate- tail, in the reversion 
or remainder in fee ; or, in other words, makp the title wholly de* 
pendant on the ownership under the estate-Uul. 

* And in some cases, especially when there are heavy debts, or 
there is the apprehension of judgments, &c. affecting the rever- 
sion or remainder in fee, and a fine is to be levied, it' will be a 
caution well worth the cxpenco, previous to levying the fine, to 
make a demise for years, to be created in the name of a trustee, 
upon trust to attend the inheritance, ahd to protect the posses- 
sionduring the continuance uf th^ ownership under the estate- 
tail ; for the term i^eing supplied partly from the estate-tail, and 
partly from the remainder or reversion in fee, will not be affected 
by iha subsequent merger, should it take place, of the estate-tail ; 
but would protect the possessipii during' the time of the estate* 
tail, viz. till the failure of t,he issue inheritable under the estate-^ 
tail. 

* The demise generally used to prevent a forfeiture, u\ Iftose 
casesin which it is doubtful whether the parry isienahtfor life 
Of tenant in tail, and of which there is a forin in -rhe appendi:^, 
would, with very little alteration, answer this purpose; but it 

(6) 4 Mod. I, a. Silk. a.3«. 1 Show. ;370. (cr) ^ Alk. '201. (d) 4 15 ro. 
r. C. 6S^. (fj y Sitik. 570. (/) 4 B\irr. 19^9. {g) Co»vp,570. (*) I 
Mtui. 108. C<) I'Vrrrrs ariiJ Cursoii v. Kcrinor, Cr«». Ja. 64J. ijwnUl^nt 
V, yUml, 3 I3urr. 17QJ. Se:«rin v. belwin, VBurr. 11;>1. 
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never occurred to the writer of these observations to remark that 
this caution has ever been adopted in practice. 

' Observatiotu on the Operation of Fines as distinguished from Re^ 

covrries, 

*To elucidate the remarks on theeatensiveoprralionof rccove- 
tiet, as distinguished from fines, and to shew th^ application of 
those remarks to practice, a few general observations may b« 
added in lliis place^ 

' It is quite clear that a tenant in tail, merely as such, cannot 
make a good title to the fee-simple without suffering a common 
recovery. A fine levied by him, and operating as a conveyance, 
will merely bar the estate- tail, and convert the same into a bas« 
or determinable fee (A); or if it operates by discontinuance, then a 
fee-simple will be gained : but such fee-simple may be avoided 
by the action of those in reversion or remainder; or they may be 
even remitted to their estate by operation of law: but when a 
person who has an estate-tail, with an immediate reversion in 
fee, levies a fine with proclamations, the effect of the fine will be 
to bar the estate- tail, and convert the same into a determinable 
fee, and this determinable fee will merge in the fee-simple. The 
consequences are, 1st, that the title depends partly under the 
ownership of the estate-tail, and partly under the ownership^of 
the reversion in fee ; 2dly, the reversion, having become an 
estate in possession, the possession is immediately chargeable 
with all incumbrances which affected the reversion or remainder 
in fee. For this reason it is considered a rule of practice, by all 
sound lawyers, that a tenant in tail, with reversion or remainder 
in fee by descent, should suffer a common recovery instead of 
levying a fine. And it certainly i* the interest of every seller, who 
Las a title thus circumstanced, to suffer a common recovery, 
ruther than rely on the operation of a fine. It is also the inte- 
rest of the purchaser, that a common recovery should be suflfered, 
so that the evidence of the title may depend wholly on the owi;?r- 
sliip under tbe estate-tail, instead of being deduced, as it other- 
wise must be, as well under the ownership of the reversion in fee, 
as of the estate- tail. It is, however, now settled, by the case of 
Sperling r.l rcvor (/), that a title, derived by meansof a fine levied 
by tenant in tail, with the reversion in fee by descent, is, prima 
facie, good ; and a purchaser cannot object to it kir want of 
a common lecovery, unless he can shew that the reversion 



(k) ^lachell v. Clarke, 9 Lord Raym. 778. Sevm(»ur*s Case, 10 Co. 95. 
Doe V. Wliitehcafl, S Burr. 704. Doe v. iltve-s,* 7 Term Rep. V76. Do© 
V. VVichcIo, 8 Term ilc-p. 211. (0 ^ Ves. p. 497. 
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in fee has Been aliened or incumbered. HdWever, though 
this shall net be shewn, he has a clear right to have a reco- 
very suflfered at his own expense. He has also a rights un- 
less a recovery shall be suffered, to have the title deduced from 
each successive owner, who for the time being has been sei^d o( 
the reversion in fee : and for this purpose to call for an abstract 
of the wills of such of them as have left wills affecting real estatesp. 
and for presumptive evidence of the intestacy (as letters of th9 
administration or the like) of such of them as are alleged to hav^ 
died intestate : and to satisfy a purchaser on these points v/ill fre* 
qucntly be attended with more delay, and in general with mora 
ex pence than aeommon recovery; and for this reason, indepen- 
dent of the advantages which, in reference to the covenants war» 
ranting the title, arise to the seller from a recovery, it seldom, 
indeed very rarely among gentlemen of any experience, happens 
that a seller is advised to refuse a recovery, and place the title on 
the operation of a fine; and in many cases, and indeed in all 
cases of considerable property, a recovery is attended with less 
cxpence than a fine/ 



The Lavs of Gamivo, Wagxrs, Horse Raci:ng, an4 
6am mo Houses. Bjf John Disney,©/" the Inner Temple^ 
Esq* Barrister at Law* 8vo. 

TX^E fear there is such an ambiguity in the use of the 
particle of\ in this and similar titles, which are for 
"brevity's sake adopted by most authors upon legal subjects^ 
as^in the present instance, to excite somewhat a ludicrous 
idea, and were we not acquainted with the design of tba 
author by the proper addition of his profession, . which be 
has subjoined to his name, we should prbbably have deemed 
this work wholly out of our province. We perhaps shoula 
have thought tnat the laws,* of gaming, wagers, hofse 
racing, and particularly the laws of' gaming houses^ would 
not be an improper title for a new edition of HoyU^% 
Games with improvements. These improvements we 
ahould have expected to have been taken trom DeMahre 



* Law would have been perhaps less open to objection* 
no, XXXI. N. S. [^ ^3 
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on Chances, the Sportman*s Magazine ^ the Laves of Bit* 
liard$, and the noofe game of cricket, which latter we see 
hung up in billiard and country ciab-roonis^ and such 
Other regulations of propriety and decorum as iiave been 
established by the Jockey Qub. This society we consi- 
der as having full and lawful jurisdiction upon ail these 
subjects being the supreme arbiter eleganliarum, we were 
going to say, but we choose rather to substitute alearum\ 
and'lo itsinexonjible decrees might be added such other 
laws as are found to prevail at the principal subscription 
houses^ hazard tables, and gaming houses^ public and pri« 
vate> in this great and wicked metropolis : 

^ How throws the caster how the setter sets. 
What chance one has to win the other's hets :' 

wemight ha^e thought properly within the titleof the iawsof 
gaming and gaming-houses; but we know Mr. Disney to be 
no frequenter of those lewd haunts. He is, truly, not fi 
aportsmaD nor a gambler, but a very respectable gentleman 
at the bar, and we trust will excuse u&for sporting a liltle 
^iCh his title-page, for we really have so little amuse-* 
meot jn wading through the ponderous tomes of law> 
^bich we are often compelled to examine, that for want 
«f hetter food we are become, almost as ke^n afte|^ 
s particle misplaced with a ludicrous, effect, as a cotiTi- 
f ry Sf tfire is after a poor inoffensive Atf re, whom he has 
driven from her form with the barking of hounds, and 
the yelling of biped lerriers, otherwise huntsmen, and 
tsjd bielieve with quite as good reason, namely^ the want; 
/of better amusement. 

Of bis motives for undertaking the present publication^ 
Ait pjithor gives the following account:' Mot having been 
libleto find any workof asiibilar nature to the present, and 
aa tlieBabject is very generally interesting.the author has 
iieenjnduced to put together thofolloY^ing sheets, . It bat 
)>een his object to avoids as much as may be, technical terms^ 
^ order to render the book as generally acceptable as pos- 
kibie ; endeavouring at the same time to make it a useful 
COtependium to the profession.' 

TbHtft wlH be found absolutelynecessary tothe profes» 
aiDO* wehave somedQubt;and we fear, that, unless it beso, 
jl wilt have little hope of teinggenerallt considered nseful. 
But a« Ui0 author has compressed iotQ bis wpt'k all the 
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lUtle thai is to be found in the law books, concerning the sub- 
ject ; and as there is a great desire amongst the profession 
to accumulate treatises upon every individual title of law^ 
we hope it may be found at least equally useful with some 
others which are not deemed of the highest degree of im- 

!»prtHnce. And, with respect to persons who are not pro- 
essjoiially skilled in the law^ and may deem it necessary 
to consult any books on the laws conceraing wagers, and 
the laws against public gaming houses, we think they, at 
least will be indebted to Mr. Disnei/ for atfording theui a 
safe guide, by a regular treatise upon the subject, instead 
of resorting to the crude indigested trash which they might 
pick up fi'om the catch-penny publications of those who 
are ever in wait for ignorant avidity and eager necessity. 
The author distributes bis subject under the following 
beads: 

Of wagers which arc legal and tfcc»se which are not — Of th^ 
litakcholcicr— Of horse races— Of gaines— Sect. I. Of games 
which are legaland those which are not— Sect, II. Wherein ii 
(ronsidered in what manner the law treats accidents and deaths 
which happen in the course of athletic games or exercises ; and 
Kdw deceitful and fraudulent gaming is punibhed —Of money leat 
to play with, the &ecurfties given for money so lent, and money 
W'on^— Of public gaming houses* 

And he has explained his plan, and the nature of the 
information, to be found in the work sd amply in an intro^ 
ductory chapter, that we shall, we hope, fully satisfy our 
leaders of the nature of the work by inserting it^ 

* Oencrally speaking, it is in the power of every roan to 
contribute something towards the good of mankind. Professioxmt 
men, and men of literature or science, have it in their powef to 
Exercise this duty by the diffus>im of that knon^ledge in whieht 
ibey are supposed to be more particohirly conversant. Undent 
Ihis ideny, 1 have employed some tim« aud ittHiwtry on the pn&sent 
work, not withoutadvantage to myseVf m my professional studies', 
and, I hope, not wholly unprofttably toothers: and have appro* 
priated part of n*y plan to a general consideration of the subject, 
in order to render mj laboiM^ more generally interesting aud 
serviceable^ 

* Gaming is so destructive to the happiness of society^ and so 
subversive of the comfort of individuals, that every frieod to good 
morals must wish, as far as it may be found practi^^ible, tfca 
entire eradication of it. 
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« It 1!$ with a view to this eradication that laws, in almost ever/ 
state and every age, have been made, inflicting either disgrace or 
punishment on the gamester. And here I will introduce the 
consideration of the laws of our own country, by a short review 
of those of other nations in remoter ages. Amongst the Jews, s 
gamester was excluded from the magistracy, and was rendered 
incapable of being chosen into the greater or lesser Sanhedrim; 
Sior could he be admitted a witness in any court of justice till they 
^ere perfectly reformed. By the laws of the ancient Egyptians, & 
gamester being convicted (whom any one might accuse) was con- 
demned to servitude in the quarries. The Roman iEdilos were 
authorized to punish gaming; and this authority was suspended 
Cmly during the Saturnalia: a time of general mirth and freedom, 
when a latitude was given to licentiousness. By a particular 
law, distinguished by the name of Lex Cornelia de LusUy playinf 
for money was prohibited amongst the Romans; and its near 
analogy to our law is very striking: it runs thus: '^ that no .persoQ 
shall piay /or xAo//fy, or upon trusty or secvrity given for U^ un- 
less in games of exercise, such as quoits, throwing the javelin, or 
the ball— -running, kaping, wrestling, or the like, which tend to 
courage/' — SeeRosinus' Roman Antiquities, book 8, ch. 3K 

' Justinian, in an authentic to one of the Fandects,^ takes no- 
tice of gaining thus, where the analogy is very strong between the 
komau law and our own on the same subject : indeed, it is not 
improbable that this may be the foundation of our present statutes. 

* This difference, indeed, is observable; that, wbi^le the Ro- 
mans permitted games of wrebtling and pugilism, and excepted 
them from tlie penal Taws against gaming, ours prohibits them 
with one and the same rigour; and this arises, probal^y, (irom the 
modern manner of raising armies, and modern mode of making 
war. The law to which I refer,is as follows: — "Commodis^ igitur, 
subjectorum prospicientes, hac generali lege decernimus, ut fivUi 
Uceat in publicity vei privafis domibiu, xel loci* ludere ; suque in 
genere, neque in tprcie," Codex, lib. 3, tit. 43. de aleatoribus. 

* The Roman Emperor also complains of persons playing at 
night and day for gold and silver, and even for, their trinkets-and ort 
jiaments of precious stones. The sum also to be played for, it i| 
stated, was not to exce?d a solidus, a piece equivalent to, or nearly 
of the value of, twelve shillings English. Persons who, by tbeif 
presence, countenanced gaming tables,were as punishable as those 
who played, though they did not take part in the gam e* Tberr 
JS| in the laws of Justinian, a distinction, in point trf criminality^ 
made between the clergy and laity in respect to' gaming ; our 
]aw considers them as common persons, and puts them, as to this 
matter, on the same footing ; but the general voice of mankind 
hB» very justly fixed a deeper stigma on the misconduct of the 
cicrgy than on other perso;i^ becau^ their very prgfes^iioa pre* 
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fittpposes tfie exercise of moral duties, in conforimty to tbeiif 
own instructions. Money lost at play could not be legally re« 
covered by the winner ; and money paid might have been re* 
claimed by the loser. If he neglected such claim, his beic 
might sue for it; or, in case of his default, the defensor of the^ 
city ; or it might be recovered to the use of the exchequer or 
state- treasury, within fifty years. 

* Mortgages and securities for the payment of money lost at 
play, were all considered invalid and nullities. Compelling^ or 
enticing any one to play, was punishable with fin&, iraprisoo* 
ment, and hard work in the quarries. By the Praetorian edict^ 
using force to make a man play, was punishable in the same man*' 
ner: and, Menochius, the commetitator on tb is law, says, that 
though the text only speaks of force, it will hold good also in th& 
case of persuasion. The master, or father, had, according tQ 
PauluS) a remedy against any one who induced his sob, or faff 
servant, to game. And, as a check to those who kepi gaming*^ 
kouses, it was not allowed them, by the same Justinian OQde>'to 
m^ntain an action against any one ivho had beaten them, eithet 
»t home or abroad ; and, if they kept false dice in their houses, 
the house was forfeited to the slate, if it belonged to the offender;^ 
And the same if another's, provided the owner kiiew it to have 
been used for gaming. 

* The Eastern code of the Bmilika was foundcvl on this. AUarum 
Usus of Justinian, and, indeed, almost a literal copy* 

The laws'of the Franks and Germans seem more part ieularly 
pointetl against this vice in the clergy ; and punished them ior i% 
by deprivation and excommunication. 

< The Koran -prohibits games of hazard, as abominations, an4 
tending to the sowing of dissensions and horrors amongst, men* 

'Thus the legislator^ in almost ail ages, have considered, 
gaming as a vice of importance, sufficient to excite their attentioa 
and to warrant strong penal laws to suppress it. It is the same 
with U5» Those laws, are, indeed, very seldom put into execu-^ 
lion ; very seldom, in comparison with the number of instances 
in which they are broken. The laws of the land, however, whick 
are founded ia morality are not of less force than the i^ws of 
honour. " Here, too, we may note this excellent man's (Mr. J^ 
Foster) opinidn upon that punctilio of honour; by tha ruitts*ot 
which some men affect to palliate, and others to justiiy, criiiiciji 
of the blackest dye, the grossest frauds, gaii^bling, »itductiflinH 
adultery, murder. Such was and is the law of hooour t ancl of 
nan, who will attend to the subject can doubt of it.*'^ 

This latter description of law is so prevelatDt^ and an^!9!itrol<^ 
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led in society, diat, where it obtains, it will prevail. Dr« Paley 
defines it to be. a system of laws comMnicted by. people of fa- 
ahioDy and calculated to fiEicilitate their interrourse with one ano* 
ther, aiu} for no other purpose. HoweT^r,ii is « not wholly with* 
out its uses, inasmuch as it keeps socteiy tjfrther ; and, in some 
Ikw cases, enforces the lawb of mortili'y ; ar-i, v r can only regret, 
that all its demands do not coinr /iv> with the moral dnties uf man^ 
Itind* It is a rule pretty geuerally arKiiowicrdj^^'d in la^vs of play, 
that one side aught not to have any *zdi outage over the vther ; . and 
0n this it is very fairly remarked, i.i.-a *' it is neither practicable 
Bor. true ;" and the same author solv«*s the mieaning- of it to be, 
^ that neither side have an advantage, through means of which 
nean» the other is not aware." This, 1 thiuk% may be considered 
as allowable by the laws of honour : for, it is physically true, that 
botk sides cannnot be equal in skill, judgment, or management 
of temper ; and not offensive to the laws of morality, because no 
deceit is practised. 

' The reflection of Mr. J. Blackstone on gaming, has much 
Ibrce:- *^ Next to that of luxury, naturally follows the offence 
oTfaming, which,*' says he, '*is generally introduced to supply, or 
retrieve, theexpences occasioned by the former ; it being a kind 
of tacit confession, that the company engaged therein do, in ge* 
neral, exceed the bounds of their respective fortunes ; and, 
therefore, they cast lots to determine upon whom the rain shall 
at present fall, that the rest may be saved a little longer." 

* Among other species of gaming, may be ranked the Lottery: 
tnd, though our laws are severe against this vice in general, ami 
when practiced between individuals, yet do they sanction it under 
fliis particular shape ; and that, simply, because it is productive 
to the revenue. It is not my design to comment upon the laws 
as they relate to Lotteries ; \ leave them to the raAections of every 
man who is acquainted with their nature and effect. Tbti.follow« 
ing pages have been compiled fur the use of all whom tkey m^ 
concern, or to whom they can apply. Jt may be of some use f 
the lawyer, by saving him the intinite trouble of looking for ca^ 
ies: it will also be useful to the private gentleman, in shewing 
him in what light the law of his country regards as vice so de- 
structive of every moral duly. 

* Horse-racing is, indeed, more favoured by the legislatora 
than many other species of play ; because the breed of that very 
vsefiil anknal is much improved by the attentions necessary to 
fit him for the course : but this is regulated by restrictions, to 
prevent an excessive increase of it. 

* Of the division of these pages, it will be necessary to say some- 
thing 1 have endeavoured to make it sufficiently copious and 
minute, without branching it out into unnecessary ramificationa. 

* The considontion of lyhat wagers are lawful, and wh^t w 
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not «o. Is the object of the First Chapter, A wager, or bet, is % 
•Oft of gaining ; and, undoubtedly, bears a near relationsfaip to it ; 
it is attended with some difficulty to define what it is, so as to 
distinguish it from other gaming. Dr. Johnson says, it is *' any 
thing pledged upon a chance or performance ;" but it seems to 
include this additional circumstance, that the person laying the 
wager should not be concerned in the performance ; as A la}*! 
a wager with B^ that C is older than D ; this seems to be a wa- 
ger, pro|)erly so speaking. Yet we say, — I lay you a wager of 
so much, that I can run six miles in an hour : here the layer of a 
wa^er is an actor iii the trial which is to decide it. We also say^ 
" I lay a wager with you, that I can run faster than you ;" herf- 
both are actors in the means of deciding ; yet it is called a wager. 

* In the Second Chapter is considered the situation of the per* 
son into whose hands the money, to be paid to the winner, is d«* 
posited; who, in technical language, is called the stake-holder ; 
and, being a person uninterested in the event of the bet, is the 
guardian of both parties concerned. This i thought deserving 
ofadihtinct Chapter, as he bears rchuii>tis wholly different im 
almost all cases to any other person cuncerii'jd. 

* The Third Chapter is occupied by tht* c . nsi deration of the pc» 
euliar sport of Horcemicing. As* this U so important a subject 
in this country, and so much attended to by the first characterl 
fbr. rank. and fortune, L should conceive it to have been unpar* 
donable to have given it less consideration than I have done. It 
is, in some degree, distinguished from any other species of sport 
by thecoBsequcnctf^ to which it has risen ; and it cltiims our no- 
tice, and some indulgence, as the nursury for the improTement 
of the bre^d of one of the most useful animals in the creation. 
And, for this latter reason, it has been peculiarly favoured by 
Ihe legislature, as appears from Che preamble of the statute of 1% 
Geoi^e the Second. 

' The next Chapter, the Fourth, will shew what sports or games 
are allowable, and what arc dii»countenanced by the laws. 

I have appropriated one distinct Chapter (the Fifth) to the 
consideration of securities given for money lent professedly te 
play witu, partly, because the legislature have considered it 
of sufficient importance to enact a law particularly levelled at 
such securities; and partly, iiecause many men may be led^ 
through ignorance of the law, inadvertently to give, or join in 
ihe*»e securities. The law itself, on these points, is perhape 
fnore difficult to distinguish correctly than on any other part 
of the subject. 

* The Eighth Chapter treats of the natui^ of public Gaming 
bouses, which are, indeed, more properly objects of crimioal than 
civil process: — nevertheless, 1 conceive seme particular notice 
should be taken of them. 
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Considering public Gaming- bouses as thereceptacfesof n))f« 
tery and the nurseries of vice, the law baa been more se^ 
irere against them, and the persons concerned in them, than 
against any other attendant circumstances of our subject. On tliis 
account Gaming-houses and the keepers of them are subjects of 
indictment ; that is, they are required to make atonement to 
ftociety for having committed a crime. The subject, therefore^ 
Is treated in a different light from ajiy preceding-; for, instead of 
considering the principles of retribution for an injury^ we huve, 
in this case) to consider how punishment is to be inflicted Upon the 
crime ; ^faich constitutes the greiit distinction between the civi) 
^nd criminal part of our law. 

* In my Seventh and last Chapter, I have selected many refer<i 
<n)ces to forms of uleadings in cases of Gaming and Wagers, and 
iako the points which have been determined upon questions of 
pleading, in these cases, by the Courts of Westminster-Halk 
This Chapter will, therefore, be considered as more peculiarly 
•dapted to the use of gentlemen in the profession ; and to them it li 
tiow more particularly submitted. This collection of Cases and 
Pleading, as mosfthrngs of this kind are, must necessarily be im^ 
)>erfect; my endeavours have been to make it as useful as jnj 
present reading and observation wilh enable me.' 

Inltiia introductioD there ate some defecis^ wbicb act 
s^lmost too obvious to be noticed^ We cannot, however^ 
l)6)p regretting, that Mr. Disney should be so iodttentive 
in a first production, as to introduce, to his very ^t 
sheet, after some rather unconnected observations; upon 
the punctilios of honour, this very sage remark: that 
' this latter descriptiba of law Wso prevalent ^nd uncon- 
trolled in society, that, where it obtains it will prevail.* 
lo n^lpng work we overlook many figiults ; in the history 
of a ten years^ siege Homer himself might slumber;, bu| 
fre cannot allow Mr. Disney this poetical licence ythen 
Jbe is wntipf ao intrpdiiQtioa of a few pages. 
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Jl Treatise on the Law of Obligations or Contracts by M. 
Fotkier* Translated from the French; with an Intro* 
dnction, Appendix ^ and Notes, illustrative of the Bng^ 
lish Law on the Subject. Bj/ TVm, David Evans, Esq. 
Barrister at Law . 2 I ok. Biitterworth. 

Mr. Evans having annexed to his work a Memoir of 
Pothier, by a French author^ we shall insert an account 
oHiim, which we have compiled froi^i a very long and ela- 
borate eloge, pronounced after his decease, before tlic 
University of Orleans. 

MEMOIRS OF POTIIIER. 

M. Pothier was born on the 9th of January, I699, at 
Orleans^ where his father was counsellor and presidial. 
His constitution was in its youth extremely feeble ; but 
he strengthened it by that temperance which accompa- 
nies well-regulated habits of study. He lost his father 
at the age of five, and according to the author of the elogc 

I>ronounced, upon his decease, in the university of Or- 
eans,* had no resources for his education but within him- 
self ,• from which, it should seem, we are to understand, 
not that he was leflt an orphan destitute of the means of 
procuring instruction ; but that the college of Jesuits, in 
whieh he was placed, ' was very feebly supported;' and 
he derived, like all men wlio are born to extend the sphere 
of science, little assistance from the lectures of the pro- 
fessors; but having acquired early, a large fund of ge^ 
neral erudition, and possessing a haopy memory and a 
ready perception, ^reatlv outstripped nis instructors, and 
became a master while lie was yet a scholar. Althougli 
he thus acquired a taste for letters, he suffered it not to 
interfere with the dtudy of the law, to which he seriously 
devoted himself; and in which, having graduated at Or- 
leans, be was received a counsellor of the presidial in 
1720, and, somewhat out of the regular course, was the 
first magistrate of the bailliage of Orleans, whoexercised 
the right of giving an opinion upon the cases which they 
are appointed to report, while under twenty- five years of 
age. But the trammels of custom are made only to bo 

* M. Le Froinc, King's Advocate in the preiidial vfOrlcuu*. 
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broken by the vigour of oncontrolable genius, and ' ne* 
vcr/ says his eulo^st^ ' was a deviation made from the 
genera) practice with greater advantage/ 

During the first tenor twelve years, he studied tbeolo^ 
gy, together with law, in the works oK St. Augustin and 
the nfembers of the Port Royal ; and was long accus* 
tomed to perfect the knowledge which he acquired from 
practice and study /by colloquial discussions with an zd* 
Tocate of great eri^dilion^ with whom he frequently con- 
versed in Italian for the advantage of improvement in 
ilial language. 

He soon became celebrated for his knowledge, and, as 
his method was to compose a treatise upon each subject 
of the law which he studied, he saw and endeavoured to 
remedy the defective course of reading then in use/ by 
endeavouring to give a new arrangement to the^^digest^ 
with such corrections, as, from a frequent comparison 
of the discordance of many parts of the text, it appeared 
to require. This was the source of his long labours and 
his future fame, and ^ave birth to his work, which waa 
afterwards completed in three volumes folio, entitledj tb^ 
FdNdecis-of Justinian digested in a new Order. 

The abridgments of the Roman law made under the 
authoiilyvf Justinian, and which are now the only au- 
thentic femains of that grand and beautiful structure of 
practicaljurisprudence, were long perceived to be dffec^ 
ttve. Thai which it had taken ages to bring to perfection^ 
by the accumulated labours of the most abfe praetors and 
jurists of the proudest ages of eloquence andof freedom^ 
of the arts and the learning of the Romans, under her con<* 
suIm and her first emperors, and which was founded too 
on the earlier science of the Grecians, from whom the 
J 2 tables were, originally, derived, was by the hasty pen 
of Tribonianus a jurist of a corrupted age, in the latter 
days of the Romai^ empire, reduced, from an immense 
mass, into aipore concise, but scarcely less confused ^pd 
irregular form, in the course of three short jFears. The 
vast variety of comments which former jurists bad left^ 
extending as it is sAid to 2000 volumei^, were become un«» 
wieidy ; but, in practical science, variety and ext^t 
afford certainty and intelligence, while brevity but too 
often leads to obscurity. Thus it was with the Pandecta. 
In th^ rapidity of compilation^ the uiost important passa^ 
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of tlie most useful texts were frequently omitted or cor- 
rupted ;' and some laws were permittd to remain uuder 
different heads^which formed direct contradictions or, ac- 
cording to the affected phraseology of the French eulogist^ 
plain antinomies to eadi other. 

In this work he was greatly encouraged by the cele- 
brated Chancellor d'Aguesseau, who with the , generosity 
of congenial talents^ and transcendent genius^ having been 
shewn a.part of his work De Solutionibus by M. Prevot de 
lajan^s, an acquaintance of Fothier, exerted himself 
privately as a friend, and publicly as a patron of our ju-^ 
rist, in furthering his plan, and promoting the success of 
his labours. From a letter of the Chancellor, dated 
January 10> 1746» it appears that he had himself formed, 
some particular views concerning the two last titles in the 
digest, De Verborum Significationeand De Kegulis Juris i 
and with his assistance Pothier so greatly augmented 
these titles, and particularly the latter, which he made to 
Compriie an ample compendium of the whole law in 9,75 
pages folio, that he had himself some intention of publish- 
ing them separately, but was dissuaded from his purpose 
by the chancellor, who appears to have taken an extra- 
ordinary interest in the publication. He also received 
great assistance from the labours of M. de Guienncj 
and from the advice of M. Rousseau, an advocate and 
professor of law at Paris. II is work was not completed till 
after 12 years oF labour, and perhapsan equal period in 
preparation for its commencement. 

Thus intmduced to the chancellor> and laying so strong 
a foundation for professional reputation, it was to be ex- 
pected that he would soon reap the fruits of so advanta- 
geous a connection ; accordingly in 1749, U|K)n the 
death of M.Prevostde la Janes, without solicitation, to 
which he. was ever too proud, and too diffident to submit^ 
be was appointed to succeed hiin in the professorship of 
French law, at Orleans. For this situation he was most 
happily adapted ; he bad* a natural benignity which de- 
lighted in the communication of knowledge, and wasnever 
so well pleased as in the care of instructing the young ; 
he possessed also a felicity of manner in conveying iir-» 
structioB, which, as his works evince, could not fail to 
arrest the roost wandering attention, ami' force itself 
upon the least tractable mind. Like Sot*rafes he often 
instructed most when he seemed least to aittiinpt il \ and 
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l>ya happy question put to his pupils on the sudden, kept 
alive their attention, and led them, seemingly of their own 
accord, to the discovering of that knowledge which they 
fancied thalthey already possessed. He thus often .lost 
the superiority of the*^ master in the condescension of 
the friend; and was no less beloved than respected by all 
his pupils. Their improvement seems to have been the 
fondest wish of his heart, so that he devoted a part of his 
salary to the institution of prize medals for public 
disputations, and the remainder to the service of the 
poor. 

After completing his great work on the Pandects, Po* 
thier began a course of labour which terminated only with 
his life, and placed his fame beyond the reach of morta- 
lity. He had formerly, for his own private use, composed 
treatises on all the subjects of the French law, and was led 
by the duty of instruction, to revise them anew, so 
that he left behind him a vast number of the most useful 
treatises in manuscript, which, the shortness of hfe, and 
tlie length of art, alone precluded him from preparing for 
the press. In 1741 he had published, together with Al, 
de Prevcst de la Jar^s, an edition of the Cnstom of Or- 
leans with notes. It is to be observed, that in Fcance^ 
although the Koman law chiefly prevails, yet every pro- 
vince has its peculiar customs which are of paramount au- 
tl]orit3',and which form the common law of the district. la 
these customs it does not always happen that theauthori* 
taUve dogmas of the law are founded upon principles 
derived immediately from reason ; they are rather posi- 
tive rules of arbitrary institulion, and to reconcile them > 
to shew their connection with real justice, is the work of 
an extensive discrimination and a patient inquiry, Po- 
thicr possessed these qualities in an eminent degree, and 
having been requested, after the death of his friend, to 
correct a new edition of this production of their joint 
labours, he revised it with such carQ,and with so earnest 
a spirit of improvement, that he rendered it a completely 
new work, by adding instead of notes, a summary and 
connected treatise to each title, which formed the most 
satisfactory and the most luminous of comments. 

In 1 7ff I his celebrated Treatise on Obligations in two vo* 
Inmes* In this work which was only the commenceoaen^ 
of a long series of various treatises on all species ofcontract^ 
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and otwlJich he afterwardspublished one every vear,hetreaU 
oF contracts in general with a perspicuity of arrangement^ 
a profundity of research, a subtlety of discrimination, 
and a sioiplicity of manner^ which affords the clearest 
ehicidation of a most difficult and useful science, and is 
at once, not only a clear exposition of municipal law but a 
beautiful system of moral duty. For as he himself seems 
to have tliought the complete jurist is often a more per- 
fect teacher of practical ethics than the theologian. He 
can often when treating the sublime science of the Ro- 
man law elevate himself above the tribunals of hnmaa 
authority, and pronounce with rectitude upon theric^hts 
and duties of mankind, even in cases where human jus- 
tice cannot reach ; and there is this happy excellence, in 
the system of that jurisprudence which has been the product 
of so many ages of study, that it inculcates a morality 
which adordsno opportunity of yielding to the interests 
and passions of men, and 3'et alarms not their conscience 
with restrictions of too rigid severity and too difficult per- 
fection. 

He died, after a very short illness, which seemed i^ 
threaten but little danger, at the age of 73. His \vork«, 
besides the Digest and the Customs of Orleans, are com- 
prised in ^4 volumes small octavo, and consist of trea- 
tises on all species of contracts. They are in the hands 
of every scientific jurist on the continent^ and are fre- 
quently referred to even in this country. Tlie treatise 
on insurance has greatly assisted in the improvement of 
our own laws upon the subject ; the treatise on bills of 
exchange has been referred to in more than one work 
upon the same subject in England ; and that upon obliga- 
tions, or contracts in general, to use a phraseology more 
germain to our English habits, is now translated by Mr. 
Evans wlih comments and illustrations. 

To give a catalogue. of the works of a recluse scholar 
is to state the principal events of his life; for science can 
only be cultivated in tranqniliity, and the more fertile is 
he in the products of his study, the more uniform is his 
course: his days are peaceful, his labours are incessant, 
his constancy is unvaried ; he passes through like the so- 
ber matron of a family, who every year adds to the 
number of her progeny, who delights Ui^t in the brilliant 
eclat oi' public attraction^ engages not in the subtle 
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mazes of iotrigae, to gain a delusive and painful celebrUjr^ 
but lives retired^ descends to her grave in peace» and 
leaves her offspring to perpetuate her name, and to be 
the pledges of her duty and her integrity. Of this cba- 
jacter was the life of Pothier, he was wedded to science! 
alone^ and, in order to devote himself the more steadily to 
his pursuits,he avoided matrimony. He was above ail other 
passions than that noUeand tranquil ambition which, de- 
voting itself to tiie duties of a liberal profession, distin-> 
guisbesits possessor in proportion only as he becomea 
useful to his fellows, and despises all fame but that which 
is the unavoidable consequence of a life well spent in 
the performance of active and beneficial exertions^ 

Iq his person he was tall^ in his gaitand manners awkward 
to an extraordinary degree. This latter particular, as we 
may colJect from the attempts of his euioc;ist toconc«al the 
extent of it, for he declares that it was almost necessary to 
cut his meat, and that he could never socceed in mending 
the fire, although be made frequent attempts even upon bis 
knees. 1 1 may appear a trifling remark, but it fixes thecha- 
racter of Poihier as one who was too intent on the cul- 
tivation of his mind and the improvement of bis science, 
the law, to direct his attention to externals ; and we the 
more readily believe his eulogist, when be describes him aa 
a man of the most perfect simplicity of character^ of the 
greatest purit}^ of heart, of a charity scarcely restrained 
by the dictates of common prudence^ and oFa generosity 
wholly disregardless of self interest. He lived so entirely 
for his country, his friends, and his profession, that aU 
thoui»h the simplicity of his life, never permitted him to 
exceed his annual revenues, his expenditure, the least 
part of which must have been devoted to his own com- 
forts, was always equal to his income, and he left hi» 
paternal estate where he found it. A female domestic 
was his steward, his housekeeper, his auditor, and his 
guide in every thing which concerned worldly prudence. 
To use a common phrase she was obliged to keep his 
purse in order to prevent him from ruining himself by his 
charities. One instance of his generositv is thus men- 
tioned by his eulogist, and is highly honourable to 
both the parties, concerned. /' His satisfaction (at 
receiving the appointment of professor of law at Or- 
leans), could only be diminished by the regret of hav- 
ing N. Guyot fur an opponent and seeing him dis- 
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appointed of a situation, which he could not (ail to have 
obtained against any less formidable competitor 1 He, Po- 
thier, had ool^ wished for the appointment on account of 
the pleasure of communicating instruction; and be hoped to 
repair the failure of M« Guyot, by inducing him to acv 
cept the division of the emolument. A conflict of genero* 
sity passed between them; Fothier premised and solicited 
the division as a favour ; M. Guyot persisted in refusing 
it, and a few years afterwards received a joint appoint- 
ment." 

Although of a truly excellent disposition and not 
prone to controversy, yet he was, sometimes, eager 
m discussion tether irascible; but being anxious only 
for truth, and not for victory, and being altogether 
unbiassed by prejudices, he was readily placable ; or 
rather, though warm and hasty in his expressions, he was 
almost incapable of giving or receiving offence. His 
manner iii the execution of his functions as a magistrate 
was highly satisfactory : he was eager to know the whole 
pf a case, but was at the same time so correct, and logical 
in his own views, that he often interrupted the advocates 
in order to confine or direct their discourse to the true 
point of discission. 

I^i viog in fR country where torture is sometimes allowed 
in cria|ini|ljC4ses,it was not in his power to evade or re- 
peal the laws; but he did the utmost be could tu shew 
Jnis detest^tioh of the practice. He avoided ail inlerfe* 
rence in criminal cases, where it could be foreseen that 
the questipii mightbe directed. His eulogist says, be 
could not support the spectacle, ' a weakness which pro- 
ceeds more from the sensibility of the ph}t»icul organs 
than from mor^l sentiment/ £xecrable sophist ! Weak, 
pusilianimoul, temporising idolater of a system ot op- 
pression ! Nature cries aloud against the crime of tor- 
ture^ which IfBvels the judge who orders it with the worst 
of criminals on whom it is inflicted, and makes justice it- 
self odious and unnatural. Fotliier can scai-cely be accu* 
sed of imbecilitv ; he who always acted iVom purity of seti- 
ment without fear of opposition ; who spoke always the 
dictates- of his hearU even glowing witkliumanity and 
Itiodness; who lived not for himself but. for pu^ieriiy, 
|ind gave up all his labours, not to fame, but to ulilily. 
Wbeo sQch a man uniformly avoided all possibility of 
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being placed in a situation where the laws called upctn 
lum to inflict torture, shall we say, that bis aversion was 
at) act of imbecility rather than of reason ? Far be from 
vs and our readers the sentiment that shall thus transform 
a virtue into vice. No — we repeat, it was the cry of nature 
that pierced his heart; it was reason that gave force to 
his feelings, and seeing that he could not banish the pi hc- 
tiee from amongst his countrymen, he avoided it himself 
from principle \ because he knew that where cruelty be- 
gins, there justice ends; that though severity may be at) 
attribute otjnstice, she can never be associated with inhu« 
inanity. And here let us close his character. While 
his writings are the guide of every 'future jurist^ let us 
learn to venerate the man who knew so well the Hmits 
of all huiran jurisdiction, who ascertained so perfectly 
T«rhat may be called the morals of jurisprudence, and 
who by his own practice, in a country where justice 
was so ill understood that torture was allowed, dared 
to pronounce in the most plain and least questionable 
manner, his detestation of a law, agamst which nature 
and reason alike rebel* 



Mr. Evans has given a faithful translation of his aq- 
thor, with notes, containing a view of all the points iu 
which the English law concurs^ with that of France. 
This, which is comprised in the first volume, we consider 
as a valuable addition to the library of the English lawyer. 
The second vofumcis chiefly cotnposed of disquisitions by 
Mr. Evans hircself upon some subjects in our laws, the 
greater part ot which he has already published in the 
form of essays. We have not time at present to enter 
into a review of these essays, but shall only observe 
that although they evince much intelligence^ they do not 
form a necessary appendage to such a work, while they 
greatly increase the price of it. We must defer owe 
turtheV opinion till a future opportunity. 
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